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QUESTIONS PRESENTED 


l. Do either "appellant" Cunningham or the "4ntervenor- 
appellants" have standing to raise any 4ssues before this 
Court? 

2. Was the Consent Order entered by the court below on 
January 31, 1958 the type of compromise of a true class action 
subject to the notice provisions of Rule 23(c) of the Federal 


Rules of Civil Procedure? 


3. If Rule 23(c) was applicable, should a court of 
equity grant the remedy of invalidating the Consent Order to 
objectors who have inexcusably delayed the assertion of their 
"right" to the prejudice of the parties and the public? 

a. If Rule’ 23(c) was applicable, did lack of notice 

to objectors, under the circumstances, render the 
Order void? 

If void, are objectors barred from relief at equity 
py the doctrine of laches? 

If voidable, are objectors barred from relief at 
equity by the doctrine of laches? 

4, Does lack of notice before entry of an interlocutory 
Consent Order which does not infringe upon essential rights 
constitute a violation of the due process clause of the Fifth 
Amendment of the United States Constitution? 

5. Can a party who has actual notice and a member of a 
class fairly and adequately represented in a class action com- 
plain that lack of notice is a denial of due process? 

6. Does Rule 23(c) or the due process clause of the 
Fifth Amendment require notice to persons represented in court 
in a class action when the court construes or modifies a con- 


sent order at the request of court officers? 


All of the other issues raised by objectors with regard 


to the substance of the order of the lower court censtruing 


and/or modifying the original Consent Order are met in the 


brief in answer to appellees, Cunningham), et al., v. English, 


et al. Specifically, we refer to arguments II and IV, objec- 


tors' brief, Index, ii, which are almost 
appellants' arguments. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,033 


JOHN CUNNINGHAM, et al., 
Appellants, 
Ve 
JOHN F, ENGLISH, et al., 
Appellees. 
BRIEF FOR BOARD OF MONITORS 
STATEMENT OF THE CASE 
The Board of Monitors respectfully requests the Court 
to refer to the Statement of the Case in No. 14,983, the 
relevant portions of which are appended | hereto as Appendix 
A. See also the Chronological Chart of|Related Actions, pp. 
4-6, which is submitted so that the Court might have a ready 
reference for some of the following salient facts that are 
particularly relevant to the "motion" and "appeal" of 
objectors, 
(1) The pleadings, record and transcript reveal 
That plaintiffs in the original action actively and 
carefully set forth their positions in a twenty-two 
day adversary proceeding before the Court. (J. A. 
1-63).* 
(2) Although defendants entered into the Consent 
Order before it put forth its affirmative case, there 
is no evidence nor allegation that either party "sold 


oak” Ain Oars wey wa ghedes Yo onrrX veqnasols Haz, 
* Joint Appendix references in this Brief are to the 
Joint Appendix filed in No. 15,033. 
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position or bargain strenuously for themselves and those they 
represented in good faith. 

{3) The Consent Order is obviously an interlocutory, 
conditional Order, subject to direct supervision by the Dis- 
trict Court and its officers to see to it that the obligations 
imposed by the Order are enforced, and the public interest is 
protected. It is also the continuing duty of the court below 
to see to it that the class of persons whose interests are 
involved are assured continued adequate representation in this 


class action. It is obvious that a great deal must be accom- 


plished before the District Court would sanction voluntary 


dismissal or a final consent order. 

(4) Inmediately after the Consent Order was entered 
there was a wide dissemination of its contents not only to 
the Teamster members but to the nation at large. In particu- 
lar: 

(a) Copies of the Consent Order were delivered to each 

Teamster Joint Council and many Teamster local 
unions; (b) A pamphlet, entitled "Thirteen Points of 
the Thirteen Teamsters Rank and File Committee," was 
widely distributed among Teamster members by 

Plaintiffs and their attorney; (c) a careful summary 

of the entire order in layman language, which was 

drafted by the Board of Monitors, was prominently dis- 
played in the March 1958 issue of The International 

Teamster, the Union magazine, and distributed to over 

1,200,000 Teamsters; (d) wide press, radio and TV 

coverage was given to the Consent Order, and has con- 

tinued over a period of more than six months; and (e) 

hundreds of Teamster members have presented complaints 


over a period to the Monitor Board. (J.A. 91-92). 
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(5) Most significantly, no attack h 


as been made upon 


the authority of the Court to issue the Consent Order nor has 


there been an attack on the monitorship or 
representation of plaintiffs or defendants 


1959, when the so-called appellants and in 


here began proceedings for a mandamus or p 


the adequacy of 
until January 6, 
tervenor-appellants 


rohibition. It is 


important to note that the Consent Order itself was entered 


into on January 31, 1958, almost a full ye 
attack on the proceedings. It is smportan 
in all the attacks, dating since January 6 
pp4-6 infra), the substantive brunt of the 
on the Consent Order but rather on the con 


modification of that Order, entered Decemb 


(6) Both objector Cunningham's Moti 
the Motion to Vacate by those who wish to 
cally assert that they would accept, as ac 
tive relief, voiding of the order modifyin 


alone. 2/ 

(7) 
tors' petition for reformation, modificati 
Teamsters' response in a major article of 


issue, p. 6; a major article in the Novemb 


announced the hearing planned for November 7, 


December issue, p. 3, announced that there 


Yet" on the matter. 


ar before this 

t to note also that 
» 1959, (see Chart, 
attack had been not 
struction and/or 
er 11, 1958. 

on to Vacate and 
intervene ftdenti- 
ceptable alterna- 


3 and construing 


The International Teamster fully covered the Moni- 


on, 


the October 1958 


etc., and the 
er, 1958 issue, 
p. 63 and the 


|; was "No Decision 


(8) The New York Times and Wall Street Journal covered 


; the Petition for Construction, etc., in at 


issues: Times, September 29, October 31; 


September 18, 29, October 1. 


if It is obvious that this interpretation 


voiding of the Consent Order alone woul 


bring down any subsequent construction 
that Order. 


least the following 
Wall Street Journal, 


is correct for the 
d necessarily 
or modification of 
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{9) The so-called "sntervenor-appellants" seek to inter- 
vene in the appeal from the Order of Construction and/or 
Modification. ("The intervenor-appellants more fully described 
hereinafter seek relief from the same order having intervened 
in this appeal herein." (Objectors' Brief, p. 5). 


CHRONOLOGICAL CHART OF RELATED ACTIONS 


PLEADINGS COMMENTS 


Complaint filed in District Asked 1957 Convention be en- 
Court for District of Colum- joined and appointment of 
bia, Sept. 19, 1957 (C.A. receivers because of con- 
No. 2361-57) spiracy to "rig" Convention. 


Motion of plaintiffs for 
temporary restraining 
order and preliminary in- 
junction--September 20, 
1957. 


Order granting preliminary Prohibited assumption of 

injunction against defen- office by newly elected 

dants--Oct. 23, 1957. officers, continued 1952 
Constitution. 

Order of District Court of 

Oct. 23, 1957, modified by 

this Court--Nov. 4, 1957. 


Twenty-two days of trial-- 
Dec. 1957 to January 1958. 


Consent Order--January 31, 
1958. 


a 


Petition of John Cunningham Raised question, inter alia, 
for removal and accounting of of the status of contributions 
ete as Monitor--April, to Rank and File Committee. 
1958. 


Order dismissing petition 
of John Cunningham for 
removal of Schmidt as 
Monitor--June 1, 1958. 


a cc nee EEEEEEEEEEEEEEEREE 


Petition of Monitors for con- Hearings took place Nov. 7-13, 
struction, reformation and/or 1958; Memo Op. of Dist. Court, 
modification of the Consent issued Dec. 12, 1958. 

Order and for instructions 

and orders of compliance-- 

Sept. 17, 1958. 


Order construing and modi- 
fying Consent Order--Feb. 9, 
1959. 


Pleadings 


Petition of Cunningham, et 
al., for leave to file peti- 
Fion for writ of mandamus or 
prohibition filed in this 
Court Jan. 6, 1959 

(No. 14,889). 


Petition for leave to 
intervene, etc., by Local 
701 and 617 in No. 14,889 
--Jan . 27>, 1959. 


Order denying petition 
for writ of mandamus or 
prohibition--Feb. 6, 1959. 


Comments 


Attacked validity of Consent 
Order and the modification 
thereof, Also raised question 
of applicability of Rule 23 
(c), F.R. of Civ. P. 


Denied-+Feb. 5, 1959. 


Ee ee 


Motion of Defendant John Cun- 
ningham to vacate Consent 
Order or to vacate Order con- 
struing and modifying Consent 
Order or to stay order of 
Court pending appeal--Feb.11, 
1959. 


Order denying motion of 
John Cunningham to vacate 
Consent Order, etc.-- 
Mar. 5, 1959. 


Urged lack of jurisdiction 
of Court to enter Consent 
Order and lack of authority 
to construe or modify Order. 


ee 
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Motion by Distinti, Coar and 
McKernan to intervene in C.A. 
No. 2361-57, accompanied by 
motion to vacate Consent 
Order or to vacate Order of 
Modification and Construc- 
tion thereof (Dist. Ct.-- 
Feb. 9, 1959)--Mar. 9, 1959. 


Appellant Cunningham's Brief 
in Appeal No. 15,033 filed 
Apr. 3, 1959. 


Appellants' Brief in Appeal 
No. 14,983, filed Apr. 3, 
1959. 


Motion of Cunningham to 
consolidate Appeal No. 
15,033, and No. 14,983-- 
Mar. 26, 1959. 


Pending before District Court. 
Contested jurisdiction of 
Court and raised question of 
applicability of Rule 23(c), 
F.R. of Civ. P. 


| 

Asks that order construing 
and modifying Consent Order 
be reversed. Raised ques- 
tion of applicability of 
Rule 23(c), F.R. of Civ. P. 
Same Brief as Intervenor- 
Appellants in Appeal No. 
14,983. 


Defendants! appeal of order 
construing and modifying 
Consent Order. 


Denied--Apr. 2, 1959. 


Pleadings Comments 


Motion of Distinti, Coar Pending before this Court. 
and McKernan to intervene Raised question of applica- 
in Appeal No.|15,033-- bility of Rule 23(c), F.R. 
Apr. 3, 1959 (accompanied of Civ. P. Also that order 
by Intervenor-Appellants ) construing and modifying 
Consent Order be reversed. 


rm 


PRELIMINARY STATEMENT OF THE BOARD OF MONITORS 


There is now before this court a host of legal chal- 
lenges raised by defendants and others interested in the case 
of Cunningham, et al., v. English, et al. The Board of Moni- 
tors, in order to protect the interests of the public, the 
lower court, and the general membership of the International 
Brotherhood of Teamsters, has deemed it necessary to take a 
stand on the issues raised in order to vindicate these 
interests. That such interests exist and will be jeopardized 
4f any or all attacks are sustained is inextricably related 
to the legal propositions submitted herein. 

The Monitors are officers of the Court with the respon- 
sibility to see to it that the parties involved fulfill their 
obligations so that an Order of the Court is not turned into 
an instrument of fraud. Furthermore, if defendants challenge 
4s sustained, the projected reforms, infra, will never see 
daylight for the only remedy remaining to the general member- 
ship and the public 2/ 4s the prospect that the courts will 
2/ “The public interest is intimately involved in the fortunes 

and welfare of defendant International Brotherhood; and ir- 
responsible stewardship of that organization threatens the 
common good as well as trade unionism in general; and it 
also threatens to obstruct the ordinary channels of trans- 
portation and delivery throughout the United States and 
Canada, thus endangering substantially the entire economic 
structure." (Finding of Fact 38, made by the District 
Court, October 23, 1957). 

The New York Times reports the ever-increasing growth 
of Teamster economic power via "alliances" with the Inter- 
national Longshoreman's Union and Harry Bridges' Inter- 
national Longshoreman and Warehouseman's Union and via 
organizational efforts in the airlines industry. N.Y. 


TIMES, Sunday, April 12, 1959, Sec. 4, p. 7. There cer- 
tainly has been no diminution in Teamster power and the 


BEST COPY. AVAILABLE 
from the original bound volume 
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apply the contempt sanction. If objectors' challenge is sus- 
tained, these projects will become wastebasket fodder and the 
expense in preparation could be considered a complete loss. 
This point is particularly related to the inexcusable delay 
of objectors in raising their legal challenges at this late 


date. See infra, pp.26-29. These objectors complain of the 


expense of the monitorship and, at the same time, would destroy 
the embryonic product of their investment .3/ 


PROJECTED MONITOR CONTRIBUTIONS 
General Counsel Williams has stated|that approximately 
$190,000.00 has been expended by the Teamsters to support the 
activities of the Board of Monitors (appellants * Brief, p.66). 
The following is but a partial list of what the Monitors are 
ready to undertake, hopefully with the cooperation of the 
Union, assuming that this Court sustains the holding of the 
District Court that these projects are relevant to the obli- 
gations of the defendants. If the Board of Monitors is not 
allowed to proceed, the substantial benefits likely to result 
therefrom will never accrue to the Union and the above sum 
expended thus far will have been wasted. ‘Both defendants and 
objectors should be interested in the estimate that, assuming 
cooperation, defendants' obligations can be fulfilled within 
six to twelve months. To accomplish these ends, the Teamsters, 
Court and public have at their disposal: (1) A specialized 
panel of court officers and staff who have accumulated an 
intimate knowledge of Teamster operations, a close working 
relationship with "career men" within the! Teamsters, and who 
have a deep and sincere desire to work for the best interests 


of the Union, which includes a return of the International to 


3/ Objectors' Brief, p. 23. 
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full autonomy as soon as defendants' obligations under the 
Consent Order are fulfilled. (2) A foundation for financial 


reform which will save far more than the cost of the Monitor- 


a I el a ti a 


ship, directly and in terms of public relations. 


a) A uniform system of Audit Procedures for the Inter- 
national Union, Joint Councils and Local Unions, and a Manual 


for Auditors. Such a system, based upon complete and accurate 
reports at all levels, would help prevent misappropriation of 
union funds. 

Thus far, approximately $30,000 has been paid to Price 
Waterhouse & Co. for studies in specific areas of Union oper- 
ation. These studies, which could conceivably save many 
times that amount if ever put to use, are set forth in the 
Findings of Fact of the District Court pertaining to Order 
of Recommendation No. 14 (J.A. 234-240) and the Price Water- 
house Report (Defendants! Exh. 20, p. 143). The allegations 
of and convictions for bribery, misappropriation, forgeries 
and unexplainable transactions listed in the District Court's 
findings of facts alone amount to many times the Price Water- 
house fees. Assuming some merit to many of these allegations 
and assuming that many defalcations never get reported in so 
large a Union, the amount that can be saved by an independent 
auditing system can be enormous. This audit would also be 
useful for improvement of insurance coverage and could help 
lower the premium. 

Price Waterhouse & Co. has also recommended an up-to- 
date set of records of members in good standing which can be 
used to check handling of dues and to determine the eligi- 
bility of convention delegates and eligibility for office 


questions. 


(b) A thorough study directed to help the Union see to 
it that those who cannot uphold fiduciary responsibility are 
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kept from the cash register. Auditing procedures along can- 
not do the job. The Senate Select Committee has provided 


important information which the Board of Monitors has used, 
and will continue to use, to help the General Executive 

Board execute its responsibilities under Paragraph 5 of the 
Consent Order to prevent the corrupt practices that sap the 


dignity and the treasuries of the Union. 


(c) A thorough study directed to help the Union elimi- 
nate conflicts of interest problems. It is obvious that the 


membership cannot be properly represented by officers who 
move in two directions. This is a serious problem in the 
Teamster Union. It has already been decided that Price Water- 
house & Co. should be instructed to study the replies of the 
International officers concerning conflicts of interest prob- 
lems to report to the Board. And, from that point, the Moni- 
tors should be able to be of substantial assistance to the 


Union. 


(a) A projected improvement of proper fidelity bond 


coverage at a probable reduction in premium expense. Fidelity 
bond coverage, required by the International Constitution, is 


currently being studied by the Monitors. The present premium 
rate is $67,000 for a three-year period. There are serious 
questions of whether the most sensitive areas are covered and 
whether coverage is adequate. A study, already under way, 
indicates that the rate can be reduced and that better cover- 


age can be assured at the same time. 


(e) Miscellaneous. One of the more important projects 


is a study that may result in a recommendation that the Union 
try to recover some of the vast sums of money that former 


President Beck has been accused of misappropriating. 
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(3) There is a foundation for efficient and fair working 
rules to insure the protection of the rights of members to 
democratic procedures, and to prevent costly intra-union 


dissension. The contribution of the Monitors in this area 


would take the following forms: 

a) New Local Union By-Laws. Approximately one-half of 
Teamster locals have no by-laws at present, a factor contri- 
buting to, if not creating, unnecessary dissension among mem- 
bers at the local level. The savings that would derive from 
the elimination of the uncertainty concerning the working 
rules of these locals with its resultant friction can hardly 
be estimated. Legal fees, alone, for drafting such by-laws 
would represent a substantial amount. 

b) Amendments to the International Constitution. At 
present, the Constitution is woefully inadequate in a number 
of areas, including the following: 

(1) Withdrawal Cards. A fully adequate provision 
must include when withdrawal cards may be 
issued, on what grounds, what are the rights 
of a member issued a withdrawal card, etc. 
Trial Bodies. More specific due process assur- 
ance is needed in this area, particularly as to 
an automatic stay of penalties imposed pending 
appeal and safeguards during the conduct of 
the trial itself. 

Election protests. The present Constitution 
has no provision at all for protests prior to 
or after the conduct of an election. 
Eligibility of Members to Run for Office. The 
good-standing requirement of both the 1952 and 
1957 Constitutions unlawfully deprive many mem- 
bers of their eligibility and should be amended. 


ar 


See Orders of Recommendation No. 23 and No. 26 
(J.A. 356-57, 524-26). 
Merger. The present Constitution contains no 

provision for voluntary or involuntary mergers, 


the procedures to be there followed, the rights 


of members of the locals, etc. 


Imposition of trusteeships, It is desirable 


to establish election rules and procedures to 


be used by trusteed locals: See portions of 
the Findings of Fact of the District Court 
relating to Orders of Recommendation No. 5A 
and No. 11 (J.A. 210-15). | 
ec) Plans for release of trusteed locals and restoration 
to autonomy. The plans of the Board of Monitors were initially 
set out in its Report to the District Court, July 31, 1958 
(Def. Ex. 20, pp. 22-23). In addition, see b-(vi), supra. 
There is a need for proper procedures in this process as well 
as for safeguards against the use of the power of trusteeship 
as a weapon of political reprisal. 
d) Plans for the proper selection of delegates to the 
next Convention, primarily through the maintenance of records 
of all members in good standing at International headquarters. 
This is deemed absolutely necessary to avoid another bitter 
intra-union fight such as that which precipitated the original 
action in this case. The matter of such records has been 
discussed in section l-a, supra. 


e) Study of Complaints filed with the Board of Monitors. 
| 
Approximately 75 complaints have been filed with the Monitors 


by individual Teamster members, relating to a myriad of 
alleged violations of the Union Constitution. Those filed as 
of May 13, 1958, are listed in Exhibit 2 of the Initial Report 
of the Board of Monitors to the District Court, July 31, 1958 
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(Def. Ex. 20, pp. 46-48). The Board, by working with the 
International, attempts to investigate all substantiated 


charges and to protect the rights of the charging parties 
under the Constitution. 


* %* + 


All of this work is related to the obligations of 
defendants under the Consent Order. None of the past work 
nor future plans of the Board of Monitors would interfere 
with the right of the Teamsters to govern their collective 
bargaining procedures. The Board of Monitors further sub- 
mits that self-reform, with the help of the Court, would be 
more desirable for the membership and the public than possible 
drastic remedies such as receivership or criminal law enforce- 
ment, which the courts and Congress could foreseeably deem 
necessary should the Consent Order fail. 

The objectors, for reasons they understand best, would 
scrap these plans despite the expense to the Union, future 
benefits to be derived and the welfare of the greater public. 
That they cannot do so, in part because of these interests; 
will be shown in the brief in answer to objectors! argument 
on Rule 23(c). Defendants, for reasons they understand best, 
would prefer the negative sanction of contempt than positive 
help in fulfillment of their obligations. That they have no 
choice will be established in the brief on the appeal. 


EXPLANATION OF TERMS 

1. Objectors: "Appellant" Cunningham and "intervenor 
appellants." 

2. Brief: Unless otherwise specified brief of "“appel- 
lant Cunningham" and "intervenor-appellants" both of which 
appear to be identical. 


—23— 


STATEMENT OF POINTS | 


1. Neither objector Cunningham nor|objector "intervenor- 
appellants" have standing before this Court. 

2. If the original plaintiffs are found to have brought 
a "spurious" (rather than "true") class suit, objectors can 
complain of neither lack of notice or inadequate representa- 
tion. | 

3. Rule 23(c) is not applicable to| compromises that are 
not final and do not result in the kind of wrong the Rule was 
designed to prevent. 

4. Under the circumstances, objectors should be denied 
the relief requested before equity, even if the Rule were 
applicable, because of the harm that would result from their 
inexcusable delay. 

5. Lack of notice would not render; the Consent Order 
void, even if Rule 23(c) were applicable, |for the Court had 
jurisdiction over the parties and subject; matter. 

6. Disregard of a procedural rule would not invalidate 
the Consent Order, even if Rule 23(c) were applicable, for 
there has not been the kind of injury it was designed to avoid. 

7. Even if Rule 23(c) is a condition precedent to a 
valid Consent Order, objectors should be denied equitable 
relief because of the unmistakeable prejudice to parties and 
the public who have relied upon this Consent Order. 


| 
8. Objectors have been fairly and adequately repre- 


sented, before the Court and therefore there has not been a 
denial of due process with regard to either the Consent Order 
or the subsequent Order. 
9. Rule 23(c) does not require notice before an act 
other than a compromise or dismissal and therefore the Order 
construing and modifying the Consent Order is valid. 


a ree 


10. With regard to the subsequent Order, objectors can- 
not complain of either lack of notice nor inadequate repre- 
sentation for they had adequate opportunity to intervene before 


the order was entered. 


SUMMARY OF THE ARGUMENT 
I. 


"appellant" Cunningham was a party to the proceedings 
that culminated in the entry of the Consent Order. "Inter- 
venor-appellants" were fairly represented in the same 
proceedings, at least until the Consent Order. Furthermore, 
their motion for intervention has not been ruled upon by the 
lower court and, because of the many factual considerations 


involved, their motion to intervene here is premature. 


It. 


The Consent Order entered into was not the type of com- 
promise of a true class action subject to the notice provi- 
sions of Rule 23{c) of the Federal Rules of Civil Procedure. 
No final settlement has been made, the action is still pend- 
ing, and the courts have applied the Rule only when it works 
to prevent sellouts by representatives by a class representa- 
tives which jeopardize the rights of class members. There 
has been no sellout, and to this date, none of objectors’ 
rights have been infringed upon. Should there be danger of 
such infringement, there are other adequate remedies such as 


the motion to intervene or substitute counsel. 


IIt. 


Even if Rule 23(c) were applicable to the Consent Order, 


objectors? inexcusable delay of almost one year bars relief at 
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equity. This is particularly clear in light of the fact that 


the remedy desired is a quick convention! 


The doctrine of 


laches is applicable even if the Consent Order can be found 


to be "void" because of the prejudice to p 


arties and the 


public interest which objectors have brought about by their 


delay. 


And lack of notice does not void the Consent Order, 


an act of a court of competent jurisdiction, because objec- 


tors have not shown that the evils this ad 
designed to prevent have been inflicted up 
showing is necessary is clear from general 
and equity as well as the cases construing 
Iv. 

The Fifth Amendment of the United St 


on them. 


jective Rule was 
That this 
principles of law 
Rule 23(c). 


ates Constitution 


has not been violated, even if Rule 23(c) were applicable, 


and notice necessary. There is no judgmen 
objectors of any of their basic rights. 


party to the action and had actual notice. 


t which has deprived 


Cunningham is a 


| Objectors were 


fairly and adequately represented before the Court. 


Vv. 
Rule 23(c) obviously does not apply 


to the Construction 


and/or Modification of the Consent Order for neither a dis- 


missal (voluntary or otherwise) or compromise was involved. 


Entry of the construed and/or modified ord 


to objectors, does not constitute a denial 


for they were fairly and adequately represented. 


er, without notice 
| of due process 


Furthermore, 


there was adequate opportunity to intervene during the argu- 


ment on the Petition for Construction brought by the Board cf 


Monitors. Finally, objectors! arguments on this question 


were vigorously set forth by defendants. 


Objector Cunningham, of course, was a party to the pro- 
ceedings. He was represented by counsel and knew of the pro- 
posed compromise before it was entered. Clearly Rule 23(c) 
was not meant to provide notice, in class actions, to parties 


actually present at the proceedings. This is obvious from 


the text of the ef 


With regard to the other objectors, the motion to inter- 
vene and their arguments are at least premature. They were 
adequately represented in a class action, at least until the 
entry of the Consent Order. See infra, pp.40-41The question 
of adequate representation since the Consent Order has not 
been ruled upon by the lower court. At this time, their 
motion to intervene is before the District Court. It is quite 
possible that they will be permitted to intervene to argue 
that the monitorship is an unjustifiable burden which should 


4/ RULE 23 - CLASS ACTIONS. 


(a) Representation. If persons constituting a class 
are sO numerous as to make it impracticable to bring them 
all before the court, such of them, one or more, as will 
fairly insure the adequate representation of all may, on 
behalf of all, sue or be sued, when the character of the 
right, sought to be enforced for or against the class is 

(1) joint, or common, or secondary in the sense 
that the owner of a primary right refuses to 
enforce that right and a member of the class 
thereby becomes entitled to enforce it. 


(3) several, and there is a common question of law 
or fact affecting the several rights and a 
common relief is sought. 


(c) Dismissal or Compromise. A class action shall not 
be dismissed or compromised without the approval of the 
court. If the right sought to be enforced is one defined 
in paragraph (1) of subdivision (a) of this rule notice 
of the proposed dismissal or compromise shall be given to 
all members of the class in such manner as the court 
directs. If the right is one defined in paragraphs (2) 
or (3) of subdivision (a) notice shall be given only if 
the court requires it. 
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be eliminated 2/ to present their views on Rule 23(c) and to 
press their claim of inadequate representation. Their chal- 
lenge to the monitorship resolves itself into a question of 
fact which the lower court is best equipped to decide. l- 
though the lower court has already ruled that Rule 23(c) is 
not applicable, as a matter of law, to this type of compro- 
mise, it did so upon the request of the Board of Monitors. 
There are serious questions of fact involved even if the rule 
were applicable. It would be the lower court's responsibility 
to determine, we submit, whether objectors) have been harmed 

by lack of notice, whether laches bars their relief and what 
the public interest demands under the circumstances (see infra, 
pp.26-29).The District Court could not have considered these 
factors unless these objectors were before it. Unless this 
Court were to rule, as a matter of law, that Rule 23(c) is 
inapplicable, thus sustaining the lower court, there will be 
the possibility of circuitous action.©/ 


Objectors now claim they do not desire the “continu- 


ance of the monitorship." (Objectors' Brief, p. 23). It 
would seem to be the duty of the lower court to decide 
whether, under these circumstances, objectors are properly 
represented now. The motion to intervene before the lower 
court was the proper procedure. Their impatience can be 
understood in light of the obvious fact that they are really 
more interested in upsetting the Order as modified and con- 


strued than the original Order itself. 


5/ See Objectors' Brief, p. 23. This seems to be the only 
argument presented that differs from plaintiffs' origi- 
nal claims or defendants' present views and it can be 
argued has not been properly presented to the Court. 


Assuming the lower court were to find no prejudice to 
objectors or laches and objectors would appeal. 
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II. THE NOTICE PROVISIONS OF RULE 23(c) ARE NOT 
APPLICABLE TO AN INTERLOCUTORY CONSENT ORDER 


APPLICABLE TO AN INDE OS 
SUBJECT TO SUPERVISION BY A COURT OF EQUITY. (/ 


A. INTRODUCTION 

After the 1957 Teamster convention, thirteen members of 
the Union came before the District Court and sought to upset 
the convention on behalf of themselves "and for all other mem- 
bers" {so numerous as to make it impracticable to bring them 
all before the Court) of the International Organization and its 
“subordinate bodies similarly situated." (Complaint, Par. 19, 
Cunningham, et al v. English, et al, 2361-57, J.-A. 3). They 
brought with them the individual affidavits of members of 
literally dozens of Teamster Unions. 

The charges were brought against "Defendant International 
Organization, an unincorporated association, and a labor union 
within the meaning of state and Federal laws. It comprises 
801 local unions and many other subordinate bodies, including 
conferences and joint councils throughout the United States 
and Canada, all with a membership in excess of 1,500,000 
workers".o/ (Par. 20 of complaint, J.A. 3). Charges were also 


V/ This argument is in answer to the position outlined by 
objectors, pp. 11-16 of their Brief. It is relevant that 
they caption their argument "TO BE VALID AN ORDER OF CON- 
STRUCTION AND MODIFICATION OF AN ORDER MUST BE BASED UPON 
A VALID ORDER” indicating that their primary interest is 
in the issues before this Court on appeal of defendants 
from the Order as construed and/or modified. 


The trial court after listing the fact that he had read 
and considered all the affidavits, complaints, etc., found 
as a matter of fact that the plaintiffs resided in the 
state of New York, individual defendants resided outside 
the state of New York, that the Defendant International 
is located in Washington, that the amount in controversy 
4s more than $3,000; that the Defendant International 
Brotherhood is a labor union; and represents employees 
‘within the District of Columbia and throughout the United 
States and Canada," "comprises 191 local unions and many 
other subordinate bodies, including conferences and joint 
counctis throughout the United States and Canada, a mem- 
bership of approximately 1,500,000." Finding of Fact No.6, 
made by the District Court on October 23, 1957. 
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brought against representatives of the International. (Par. 
21-33, J.A. 3-4). \ 
The trial judge concluded that "this action is a class 


action properly brought under Rule 23 of the Federal Rules 
of Civil Procedure." 9/ 

It is clear that this is a true class action. "A good 
4llustration of an action involving a joint right (Rule 23(a) 
(1) is a suit by or against representatives of an unincorpo- 
rated association." 3 Moore, Federal Practice, Para. 23.08 at 
3435 (2d Ed. 1948) (hereinafter cited as Moore); Tunstall v. 
Brotherhood of Locomotive Firemen, 148 F. 2d 403 (4th Cir. 
1945), (suit brought against the Brotherhood to enjoin them 
from enforcing an allegedly discriminatory collective bar- 
gaining contract sustained as a true class action). 

The exact position of plaintiffs within the trifurcation 
of Rule 23 ("true", "hybrid", "spurious") is more difficult 
to define. 10/ The Board of Monitors agrees with objectors 
that plaintiffs sued to enforce the "joint or common rights" 
guaranteed to all members by the International Constitution. 
Tisa v. Petofsky, 90 F. Supp. 175 (1950) (suit by representa- 
tives of Federal Tobacco Agricultural and Allied Workers Union 
to enjoin the CIO Executive Committee Ton bringing charges 
and expelling the FTA Plaintiffs centered their case around 
the rights under the CIO charter). Objectors agree that: 


a Conclusion of Law, made by the District Court on 
October 23, 1957. 


10/ See, 46 Colum. L. Rev. 818 (1946) and Calvin and 


Rosenfeld, The Contemporary Function of the Class Suit, 
8 U. Chi. L. Rev., ein (1941) outlining some of the 


problems caused by this trifureation. 
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"rach of the intervenor-appellants and other mem- 
bers of the International similarly situated have 
a joint and common right with their companion 
intervenor-appellants and other members of the 
International similarly situated to the relief 
sought in the original complaints herein. . ." 
(Objectors' Brief, p. 7). 

If this view is taken, there were two classes involved, 
one representing all the membership who would wish to assert 
their rights under the Constitution and challenged the Conven- 
tion, and the other represented those who sought to support 
the legality of the Convention. 

It 4s arguable that plaintiffs' rights are "several" 
inasmich as the entire membership is not in accord. Hansberry 
v. Lee, 311 U.S. 32 (1940); Giordanov. Radio Corp. of America, 
183 F. 2a 558 (3d Cir. 1950). The effect of this interpreta- 
tion would be more profound than objectors indicate, (Objec- 
tors‘ Brief, p.13). 22/ Objectors would not be bound by the 
judgment, Hansberry v. Lee, supra. Plaintiffs would not be 
responsible to provide notice under Rule 23(c) even if the 
Rule were applicable to the Consent Order. Objectors could 
not expect defendants to provide notice for defendants repre- 
sented, at least before the Consent Order, a class antagonistic 
to objectors. Furthermore, if plaintiffs' class is "spurious" 
the better view isithat courts need not look deep into the 
question of adequate representation for n np ee ang pS 
en 3 wage i per, 23,07 >» at 3426; Yok V Peacenvecden adie 
aa GLa UE Rea (24 Cir. 1944). Objectors' remedy, if 
needed, would be timely intervention. 

For the remainder of this argument, the Board of Moni- 
tors assumes that plaintiffs, as well as defendants, are a 
true class. 


1l/ Seepp.38-39 infra for an analysis of their dilemma. 
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JANUARY 31 
SE THE 


The Consent Order is an interlocutory and conditional 
judicial act which certainly did not put a judicial stamp of 
approval upon the Teamster Convention of 1957: 

The Court concludes as a matter of law that Rule 

23(c) Federal Rules of Civil Procedure has no appli- 

cability to the facts of this case because the rules 

are not applicable inasmuch as the Consent Order is 
not a final settlement of the essential issue but is 
interlocutory in nature. That the defendants are 

only provisional or temporary officers and the final 

issue as to the right of the defendant to hold office 

has never been determined. That the Consent Order is 
procedural and within the control of the court. 

(J.A. 275-276) & 

It is certainly clear that the Consent Order is in the 
nature of a compromise. Objectors insist, however, that "the 
rule 23(c) applies to all compromises alike, whether provi- 
sional, interlocutory, temporary, or final. (Objectors' Brief, 
p. 14). This position assumes that the Court merely apply 
Rule 23(c) without looking to the type or nature of dismissal 


or compromise, and the assumption is unfounded. It is clear 
from the cases that the courts will look into the particular 


dismissal or compromise to determine Merten under the cir- 
cumstances of the case the application of Rule 23(c) is 


necessary. One important consideration, of course, is the 
purpose of the rule and the evils it is intended to prevent. 
The major goal of 23(c) was to eliminate those situa- 
tions where "private settlements under which the plaintiff 
stockholder and his attorney got the sum paid in settlement 
and the corporation got nothing." See 3 Moore, par. 23.24, 
at 3549, citing Craftsman Finance & Mortgage Co. v. Brown, 
64 F. Supp. 168 (S.D.N.Y. 1945). A brief survey of the cases 
will indicate that 23(c) is applied most often in the stock- 
holder-type actions which constitute a great majority of the 
suits brought under 23 a.1. More generally, the purpose of 
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Rule 23(c) may be said to be the "protection of other members 
of the class against unjust or unfair settlements in case @ 
plaintiff who starts the action becomes faint-hearted before 
its completion or secures satisfaction of his individual 


claims by compromise." 2 Barron and Holtzoff, Federal Practice 


and Procedure, Section 570, at 185 (1950). "The intent of the 


legislature then, in enacting 23(c) is to protect members of 

a class against unfair or unjust settlements." May v. Midwest 
Refining Co., 121 F. 2d 431, 440 (1st Cir. 1940), cert. denied, 
314 U.S. 668 (1941). 

Accordingly, the courts have found that 23(c) applies 
only to voluntary dismissals and notice and approval are not 
conditions precedent to a dismissal by the court after a 
hearing on the merits. 3 Moore, para. 23.24 at 3550. An 
action may be dismissed as to defendant not an indispensable 
party, without notice under 23(c). Cohn v. Columbia Pictures 
Corp., 12 Fed. Rules Serv. 19b.322, Case 1 (S.D.N.Y¥. May 24, 
1949). The Court in this case stressed that the jurisdiction 
of the action was preserved. In Partridge v. St. Louis Joint 
Stock Land Bank, 6 Fed. Rules Serv. 41b.11, Case 2 (8th Cir. 
July 24, 1942) the court held that there need not be notice 
when a court dismisses a suit for failure to prosecute. A 
plaintiff brought suit representing a number of bond holders 
in 1932 and the court dismissed it in 1941. ‘The Court said: 

In view of plaintiff's representation of the 

class for nine years throughout the pendency of this 

action, we think it clear that there was no duty on 

the part of the court, either at the time it set the 

case down for trial, or at the time it called the 

case, pursuant to the setting, to seek out or attempt 

to bring in other parties who might more diligently 

prosecute. Rule 23 is not applicable to dismissal 

for failure to prosecute under the circumstances here 

resented. The rule was intended to prevent a plain- 

ETT assuming to represent a class from securing 

penefits to individuals or dismissing the action 

without advance notice to all whom he has assumed to 


represent. Partridge v. St. Louis Joint Stock Land 
Bank, supra @ ~ (Emp S added. 
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This Court's attention is also directed to Giesecke v. 
Pittsburgh Hotels, Inc., 82 F. Supp. 64 W.D, Pa. (1949), in 
which a derivative shareholder sued on behalf of bondholders. 
Plaintiff sold his bonds in 1947 and a motion for summary 
judgment was granted on the ground that under the circum- 


stances a plaintiff could no longer proceed. The court held 


that there was no necessity to invoke 23(c), citing the May 
case, supra. 


The same reasonable test of circumstances has been 


applied to compromises as well as dismissals. In Malcolm v. 
Cities Service Co., 2 F.R.D. 405 (D. Del. 1942), a share- 
holder brought suit representing a class, alleging a diversion 
of defendant's assets. She then sold her securities, appar- 
ently for more than their market value. Her attorneys 
declared that the compromise was void because no notice was 
given. The Court did not accept this argument and declared 
that "under the circumstances" Federal Rule 23(c) does not 
come into operation. The court pointed out) that the suit was 
not dismissed and that other shareholders could intervene on 
the ground that their rights were no longer adequately pro- 
tected or represented, and that: 
in either event, the dismissal would be subject to 
the requirements of Rule 23(c). Before such dis- 
missal could take place, notice to other stockholders 
similarly situated would have to be given; the court 
would then have before it the situation contemplated 
by Rule 23(c). . . Hence, it seems to me that the 
invocation of Rule 23(c) at this time| is premature. 
Malcolm v. Cities Service Co., supra,| at 406. 
In the case of Webster Eisenlohr, Inc. v. Kalodner, 145 
F. 2d 316 (3d Cir. 1944), cert. denied, 325 U.S. 867 (1945), 
the court held that court approval was not necessary to vali- 
date the compromise between plaintiff shareholder and defen- 
dant corporation. The court stressed the fact that interven- 
tion was available to other shareholders and that approval of 


the court would be necessary before dismissal. The court 
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cited the Malcolm case to support its conclusion that "rule 


23(c) therefore is not applicable” 145 F. 2d at 320.22/ 


The entry of this Consent Order does not subject any 
persons represented in the action to the type of wrong Rule 
23(c) was designed to eliminate. Objectors conceded that 
they wanted the same type of relief "sought in the original 
complaint herein -- namely, to set aside certain of the actions 
of the 17th Convention and to secure a new convention, to 
elect officers of the International Brotherhood of Teamsters 
by free expression of the will of the majority of the mem- 
bers thereof through the duly prescribed procedures estab- 
lished by the International Constitution, and to have the 
affairs of the International administered through the duly 
constituted procedures established by the International Con- 
stitution and its officers who are elected pursuant thereto." 
(Objectors' Brief, p. 7). Objectors complain that the "Con- 
sent Order .. . drastically affected the rights of intervenor- 
appellants (and appellants) and other members of the I.B.T. 
similarly situated by foreclosing their ability to seek the 
relief prayed for in the complaint and to challenge the 
legality of the elections aforesaid." (Objectors' Brief, p.16). 
The fact is the legality of the election has been success- 
fully challenged. Those who were "elected" hold office con- 
ditionally under court supervision. Plaintiffs did better 
than merely challenge the election -- they essentially secured 
the "relief prayed for" for the provisional officers are 
obliged, by the terms of the Consent Order to see to it that 


the next convention will be held under proper conditions. 


12/ It is interesting to note that this was a "spurious" 
class action. The clear inference of the Court was 
that if notice were necessary to prevent abuse it would 
have remanded. The stress therefore is not upon the 
type of class suit but upon the purpose of the Rule. 
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Objectors, however, want that convention quickly. If that 
means the immediate future, they cannot have both a quick 
convention and the proper convention they purport to want. 
And it is relevant that they have waited one full year to 
assert this claim for a quick convention. 
Objectors also complain that "there exists a clear 
danger that the procedures established through the Consent 
Order could exist for so long a period of time as to cause 
irreparable injury .. ." (Objectors' Brief, p. 16). This 
argument is irrelevant to the question of whether the lack 
of notice before entry of the Consent Order harmed objectors. 
They can secure adequate relief through intervention because 


the action is still pending. Malcolm v. Cities Service, 


supra. A sensible alternative would be to support the other 
members of the class who would stand behind the efforts of 
the Board of Monitors in their aim to secure the type of 
authority which would expedite the implementation of the Con- 
sent Order and necessarily hasten the day of the next conven- 
tion. 
It is clear that the plaintiffs did not sell out or 
surrender their claims for selfish purposes to the prejudice 
of those they represent, nor is the Consent Order an “unfair 
or unjust settlement." May v. Midwest Refining Co., Supra. 
The only conceivable prejudice to objectors would be the fact 
that men they might not approve now hold office. They nowhere 
make this complaint about the provisional incumbents. Further- 


more, even if it were asserted, these provisional officers 


are under court supervision to prevent abuse. AS far as their 
complaints of the “monitorship", we can only remind them that 


the action is still pending, Malcolm and Webster Eisenlohr 
cases supra, and the lower court may be pa tent with them and 


permit argument on this question despite their inexcusable 


delay. | 


= 26S 


A. OBJECTORS ARE BARRED RELIEF BY THE DOCTRINE 
OF LACHES. 


The Order was entered into January 31, 1958. Immedi- 
ately after the Consent Order was entered, there was wide- 
spread publicity given it in the public press and, more 
important, Teamster publications and at Teamster meetings, 
supra p. 2. All objectors are local union officials and 
can be presumed to carefully read Union publications. The 
first challenge by objectors, grounded on Rule 23(c) was 
made January, 1959, see Chart, supra. 13/ 

The Teamsters have expended a great deal of money within 
this period and both the membership and the general public 
have legitimate expectations of desirable reform. Under these 
circumstances, the objectors should be denied relief by the 
doctrine of laches. And this is particularly clear when the 
basis of their objections is their inability to present a 
claim for a quick convention and the expense of the “monitor- 
ship." 

The essential elements that comprise the doctrine of 
laches are as follows: that the action in which a person 
seeks relief be an equitable action, and that others are sub- 
stantially harmed or prejudiced by the length of time it has 
taken these rights to be asserted. From almost any perspective 


13/ The Board of Monitors presented the question of Rule 
23(c) to the! lower court in September, 1958, some seven 
months after|' the Consent Order. The Board did not argue 
the question but felt that any possible cloud above its 
work should be removed. There was adequate news cover- 
age of this matter, supra p. 3. In any case, there was 
an appropriate opportunity to assert prejudice which 
they did not take. 
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this is a claim for equitable relief. The original plaintiffs 
sought for injunction before the trial court. They presented 
their claim in the form of a class suit which is traditionally 
an equitable action in the nature of a bill of peace. Chafee, 
Modern Problems of Equity, 199 (1951). ‘The present Rule 23(c) 
is an embodiment of the old Equity Rule 27 in the federal 
courts. 3 Moore, para. 23.01, at 3406. If we were to direct 
our attention to objectors here, we would see that they are, 
in effect, asking for a new convention, which is a request for 
equitable relief. 

There is no question that the length of time from the 
point which objectors knew of the compromise order has been 
substantial. If we trace the period from the entry of the 
Consent Order to the first date of objection, it would almost 
be a full year. If we were to trace it to the point at which 
the Monitors raised the question, there would have been over 
half a year. Both periods of time are substantial when we 
realize that the essence of their objection is the time inter- 
val before another convention and the continuing expense of 
the monitorship. 

By far the most important element behind laches is 
prejudice to those who would resist the claim of objectors. 
There are changed circumstances induced by|delay. Hammond 
v. Wallace, 85 Cal. 522 (1890) involved an attempt to enforce 
the right to rescind a sale at auction for irregularities. 
The Court said that since the values of the land were fluctu- 
ating, a delay of two years barred relief. The Monitors have 
worked hard on the process of trying to complete an important 
job. Tens of thousands of dollars have been spent on this by 


the Teamsters=4/ and, of course, the public interest would be 
| 


14/ Even defendants, who claim to be oppressed by the 
"“Sncubus of the monitorship" resist the invocation of 
Rule 23(c). 
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harmed if these projects were not put into action, supra p.7-12. 
Plaintiffs would not have the reforms they bargained for. 

This element of prejudice to third persons or parties who have 
changed position is sufficient to invoke laches. 30 C.J.S. 
Equity Section 113 (1955). 

It is particularly obnoxious for objectors to delay and 
weigh whether it is advantageous to assert the claim or not 
when this delay causes prejudice and expense. See DeHuy v. 
Osborne, 96 Fla. 435 (1928); Groesbeck v. Morgan, 206 N.Y. 

385 (1912). It is difficult to read the original Consent 
Order to mean that an early convention was an important goal. 
Paragraph 8 provides for a convention after the fulfillment 
of certain conditions, not until the expiration of at least 

a year and perhaps five. It is likely that the objectors 
decided to sit back and see how the Consent Order would affect 


their position. A cursory study of their historic series of 


motions, the basic substantial objections contained therein, 


and their organization of the Brief, supra. p.4-6,18 compels tte 
conclusion that they do not like the modification and what it 
does, and are willing to oppose it with any tactic available 

to them. 

O'Connell v. O'Leary, 167 Misc 324, 3 N.Y.S. 2d 833 
(1938), provides a good example of the calculating plaintiff. 
O'Connell, defeated in a local union election (Local 584, 
International Brotherhood of Teamsters) sought to declare 
the election void and to enjoin the officers-elect from 
assuming office. The ground asserted was that the rules for 
nomination of officers were not followed. An election com- 
mittee held a "hearing on protests of Hoffman's (O'Connell's 
running mate) eligibility. It overrulled the objections 
and decided that he was eligible to be a candidate for 


president: 
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"Plaintiff's failure to raise (sic)2Y protest that Hoff- 
man was in arrears in dues and not in good standing) (the 
objection raised before the court) comes too late to challenge 
its validity. "26/ 


B. THE DOCTRINE APPLIES TO JUDICIAL ACTS, WHETHER 
VOID OR VOZDABLE, PARTICULARLY THERE IS 
NOTICE OF THE ACT AND OTHER INTERESTS WOULD BE 
HARMED IF THE ORDER WERE TO BE UPSET. 

Assuming, arguendo, that failure to issue notice as 
prescribed by Rule 23(c) would "render the proceedings to 
which it relates illegal and void," objectors should never- 
theless be denied relief because of their inexcusable delay 
which could harm the parties, the Teamster membership they 
represent, and the general public. 

Freedom from laches is generally regarded as a pre- 
requisite to the granting of equitable relief from judg- 


ments .2// 30A Am. Jur. Judgments Section 764 (1958). An 


acceptable rule of thumb test for delay is tthe peginning of 


the attempt to enforce. Cooley v. Barker, 122 Iowa 440 (1944). 
It is at this point that the condition of parties and the 


public will be altered. The Consent Order became operative 


15/ It is obvious that the court meant to say that the 
protest was too late and not the failure to protest. 


16/ The fact that a person is seeking to) direct the court's 
notice to procedural requirement of a rule or statute is 
not relevant. While the doctrine of laches cannot be 
appa ree ainst public rights, 30 C.J.S. Equity Section 
114 (1955), this rule applies only to suits brought by 
the Government in its sovereign capacity to enforce or 
to protect a public government right. | In this case only 
private rights are involved, and to the extent that pub- 
lic policy is affected, we might add that the public 
interest is against the voiding of the! Consent Order, 
and therefore there is no bar to the doctrine of laches. 
Although it would seem that ignorance of the law or legal 
rights was not the excuse for delay in this case, even 
if this were to be asserted, the doctrine of laches would 
be applicable. See 30 C.J.S. Equity Section 128 (1955). 


Logically there is no reason to doubt that this prin- 
ciple would apply to other judicial acts such as this 
Order. 
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in January 31, 1958 and since then the rights of the parties 
and the interests of the public have been vested in it. To 
undo the projected works would cause considerable damage to 
these interests, supra pp. 7-12. 


There is limited authority to the effect that judgments 


void on their face will be invalidated despite delay. Lamar 


v. Houston, 183 Miss. 260 (1938). But there is little doubt 
that there must be a showing that no one has been injured by 
the delay in making the motion and that the party sought to 
be charged with laches had no notice of the action. Annot., 
154 ALR 818 (1945);/in particular, Stocking v. Hanson, 35 
Minn. 207, 28 N.W. 507 (1886). The author of this annotation 
sums up the cases and described the circumstances under which 
a petitioner may present a claim for relief without blushing: 

In cases presenting proper facts for equitable 

interference, courts of equity have granted relief 

againse void judgments after the expiration of the 

term of the court at which the judgment was ren- 

dered, irrespective of lapse of time, where the 

party applying for such relief was not guilty of 

fraud or laches under the circumstances and the 

grant of such relief would not under all the cir- 

cumstances work Injustice to the other party. 

Annot., supra at . Emphasis added). 
He could have added|that if interests of third persons attach, 
the petitioner would expect even greater resistance from the 
courts. 30A Am. Jur. Judgments Section 764 (1958). Consider- 
ing the lack of real injury to objectors infra pp. 34,35 and the 
potential consequences to the parties and public, supra, (pp. 
7-12),we submit that objectors are not entitled to relief at 
equity, and furthermore the Consent Order is not void for lack 
of notice under Rule 23(c). 

C. DISREGARD OF A PROCEDURAL RULE DOES NOT AUTO- 

MATICALLY INVALIDATE A JUDICIAL ACT IF THE . 
PURPOSE OF THE RULE IS NOT ABUSED. 
Objectors argue that the language of Rule 23(c) is 


"mandatory" and disregard of the notice provisions renders 
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the Consent Order illegal and void ab initio. We have already 
— 


submitted that the Rule is inapplicable and that laches would 
bar relief if it were. A distinction is sometimes made between 
void and voidable acts when equity courts apply laches. 

Despite the fact that under the circumstances involved in this 


case, this distinction is not effective, supra Pp. 29-30, we 
herein submit that even if it were, disregard of Rule 23(c) 
does not render the Consent Order void. 

An act of a court of competent jurisdiction is not ren- 
dered void ab initio merely because there are irregularities 
or errors of law in the exercise of its jurisdiction. Swift 
& Co. v. United States, 276 U.S. 311 (1927); Paine v. Moore- 
land, 15 Ohio 435 (1846). Objectors concede this is a true 
class action. Plaintiffs fairly and adequately represent 
their class, see infra pp.36-41L Even if it can be shown that 
members of plaintiffs' class have not been fairly represented, 
defendants fairly and adequately represent the members of 
their class, supra p. 19. There is diversity of citizenship. 
The trial court, therefore, has jurisdiction over parties and 
subject matter. Lack of notice before entry of the Consent 
Order at most was an error in the exercise of authority and, 
under the circumstances, can best be described as an 
immaterial irregularity. 

Disregard of Rule 23(c), if applicable, would have been 
a violation of a rule of adjective law. A judgment obtained 
in violation of a rule of adjective law, as distinguished 
from substantive law, is voidable only. Paine v. Mooreland, 
supra. (Attachment of land without notice as required by 
statute not void but voidable. Distinction made between a 
wrongful exercise of power and an irregular exercise of power. ) 
The Board of Monitors understands Escoe v. Zerbst, 295 U.S. 


490 (1935), cited by objectors, to be a valid qualification 
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of this general rule--but one of no value to objectors. 
Petitioner, on probation, was returned to jail without a 
hearing as required by law. The Court properly invalidated 
the act. Because a procedural statute was not followed the 
substantive wrong it was designed to prevent was inflicted 
upon petitioner. The wrong was a denial of liberty without 
due process. It has already been established that the entry 
of the Consent Order without notice has not infringed on any 


of objectors! substantive rights and did not bring about the 


evils Rule 23{c) was designed to prevent. See supra pp. 24-25. 


The mere language of Rule 23(c) does not render acts 
performed in disregard of it void. Objectors cite 50 Am. Jur. 
Statutes Section 20, at 43-44 (1944) for the contrary proposi- 
tion. (Brief, p. 17). They omit to add that “whether an act, 
instrument or proceeding in violation of law is void, depends 
upon the legislative intent." (Citing cases.) 50 Am. Jur. 
Statutes, supra at 42. 


The compilers of American Jurisprudence: go on to 


There is no well-defined rule by which directory 
provisions in a statute may, in all circumstances, 
be distinguished from those which are mandatory. 
In the determination of this question, .. . the 
prime object is to ascertain the legislative 
intention as disclosed by the terms o e statute, 
In vélation to the scope, history, context, pro- 
visions, and subject matter of the legislation, 

the spirit or nature of the act, the evil intended 
to be remedied, and the general object sought to 


be accomplished. Sometimes, the estion whether 
a statute is mandato or directo is regarded 
as depending more upon the purpose of the statute 
than upon its language. 50 Am. Jur. Statutes 
Section ©4, at Tone (1949). 

Objectors merely label the requirement "mandatory". 
This obviously begs the question which is whether the act 
involved has permitted the substantive evils the rule has 
been designed to avoid. Rule 23(c) was designed to avoid 
sell-outs, particularly in stockholders! derivative suits, 
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which could preclude others in a class from asserting sub- 
stantial property rights. There has been no sellout here 
and none of objectors! personal or property rights have been 
infringed. 
Objectors cite Cross v. Oneida Paper Products Co., 117 
F. Supp. 919 (D.N.J., 1954) for the proposition that notice 
is a mandatory condition precedent to a valid compromise 
under Rule 23(c) and assert that the “courts appear unanimous” 
on the question. To begin with, the Cross case involved a 
voluntary dismissal which was filed without the approval of 
a_ state court. More significantly, the judge in Cross dis- 
tinguished the May case, supra (which held lack of notice did 
not invalidate a dismissal), by describing 'disregard of the 
rule there as an "immaterial irregularity." Cross v. Oneida 
Paper Products Co., supra at 920. 
If we combine the Cross case with the May, Cohn, Par- 
tridge, Giesecke, Malcolm and Webster Eisenlohr cases, pp. 
17-20, we might fairly conclude that whenever a court does 
not find the type of harm notice was designed to prevent, a 
judicial act will not be voided, and conversely, where lack 
of notice is more than an "immaterial irregularity," the act 
will be voided. Although, generally, the courts frame their 
decisions in terms of non-applicability of Rule 23(c) (see 
supra, pp. 22-24}they could just as well have said that under 


the circumstances the courts would not invoke the sanctions 


behind the Rule. Indeed, if objectors are correct in their 


claim that the rule applies to all compromises (and logically, 
all dismissals) this is what the court would have had to say 
in the cases cited above wherein the compromise or dismissal 
was not voided. If the courts were to accept objectors! 
position on the general applicability of Rule 23(c) and the 


automatic nature of the sanction, judges would find themselves 
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in a straitjacket, unable to consider the equities of each 
case. The newly devised automation is certainly an unaccept- 
able notion for a court of equity ruling on an issue arising 


during a traditional equitable class action. 


IV. THE ENTRY OF THE CONSENT ORDER WITHOUT 
NOTICE TO OBJECTORS DOES NOT CONSTITUTE 
A DENIAL OF DUE PROCESS. 


The Consent Order is Not a Final Judgment 
Nor Does’ it Substantially Deprive Them of 
Any 0° eir Rights. 

¥ oh 7m gh 


Objectors' argument may fairly be analyzed as follows: 


1. <A person may not be bound by a judgment in 
personam in which he is not either present as a party or has 
been given an opportunity to be heard. Pennoyer v. Neff, 95 
U.S. 714 (1878), (Objectors' Brief, p. 19). 


2. This general rule has been qualified by cases 
holding that in a true class action a member of the class 
may be bound where he is represented in court. Smith v. 
Swormstedt, 16 How. 288 (1853); Supreme Tribe of Ben Hur v. 
Cauble, 255 U.S. 356 (1921). 


3. Even in a class action "there is a failure of 
due process invalidating a judgment where the persons 
ostensibly bound by a class decree were not adequately repre- 
sented in the action or were not afforded notice and an 
opportunity to be heard in the action." (Objectors' Brief, 

p. 20, emphasis supplied.) 

4. Objectors were neither adequately represented 
nor were they given notice and opportunity to be heard before 
entry of the Consent Order or of the subsequent order constru- 
ing and modifying it. 

; This entire argument may be dismissed by reference to 
the fact that this point there has been no final judgment 
entered. The Order itself does not infringe upon any of 
objectors! rights. | They claim the old election was rigged. 
It has been upset. They seek a new convention. There will 


be a new convention. They complain that it will be late and 


18/ “Appellant” Cunningham cannot conceivably argue the due 
process clause. He had actual notice, was represented 
by counsel of his choice and never presented objection 
until after the Consent Order. 
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that the monitorship will be expensive, but they do not show 
that this delay of nine months to a year will be harmful nor 
that the expense of the monitorship will not be justified in 
light of the fact that the outlay is for the purpose of pro- 
ducing what objectors purport to want -- a Becent election. 
They claim that the "maintenance of the monitorship system 
results in the diffusion of authority so far-reaching and 
detrimental that it may lead to the result that some local 
unions may break away from the International." (Objectors! 
Brief, p. 23). Objectors do not support this allegation with 
fact. The February issue of The international Teamster at 
D. 2 reports 235,561 new members initiated in 1958. It is 
difficult to see how the International, its subordinates or 
objectors have been hurt. 


B. Lack of Notice Alone Does not Constitute a 
Denial of Due Process. 


Even if objectors can show that this is the type of 


Order that Hansberry v. Lee, 311 U.S. 32 (1940) applied to, 
lack of notice alone does not constitute a denial of due 
process. Objectors are patently incorrect when they state 
that the requirements of adequate representation and notice 
and an opportunity to be heard were necessary prerequisites 
to satisfy constitutional requirements. It is obvious that 
the 70,000 class A members who were bound by the original 
Judgment in the Supreme Tribe of Ben-Hur case, supra, were 
not given notice or heard before the Indiana Federal Court 

in the first action. Furthermore, it is highly unlikely that 
all the members of the Methodist Episcopal Church, were given 
notice before being bound by the decision in Smith v. Sworm- 
stedt, supra. The Hansberry case stands for the proposition 
that where both notice and adequate representation are lacking, 


members of a class not present in court cannot be bound by a 
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judgment. The contrary position would emasculate the true 
class action. 

C. The Objectors Have Been Adequately Represented 

Below 

Even if we were to assume that the objectors were not 
adequately represented up to the entry of the Consent Order, 
the entry of the Order does not constitute a violation of 
due process for no substantial rights have been infringed 
upon, supra pP- 34-35. 

Fair and adequate representation is a key element of 
the truet/ciass action. Rule 23a. A valid claim of unfair 
representation, timely brought, before delay harmed third 
parties, would have constituted a serious challenge to the 
Consent Order. The tardy allegation inconsistent with pre- 
vious compliments proferred attorneys, has no merit and the 
combined doctrines of laches and acquiescence would bar 
relief at this late date. 

No complaint about representation was made until almost 
a year after entry of the Consent Order. "“Intervenor- 
appellants now claim that they never "authorized the original 
parties plaintiff . .. to represent their interests in the 
litigation giving rise to this appeal." (Objectors' Brief, 

p. 6) This amounts to a claim of unauthorized representa- 
tion. Such a claim is far more serious than even their 
allegation of inadequate representation. We need not belabor 
the fact that actual authorization is not necessary in a true 
class action. Even if it were, and even if we would assume, 
arguendo, that the Consent Order is a final order, "the party 
seeking to be relieved from a judgment on this ground 


(unauthorized representation) should move in the matter without 


19/ See p. 20 supra. 
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delay and as soon as practicable after knowledge of the 
existence of the judgment is brought home |to him; and 
acquiescence or unnecessary delay is fatal to his right to 
relief." Dorsey v. Kyle, 30 Md. 512 (1869). This is clearly 
the well-settled principle of law, Annot. 88 A.L.R. 12,62 
(1934) and cases cited, including £. Henry Wemme Co. v. 
Selling, 123 Ore. 406, 262 Pac. 833 (1927), writ of error 
dismissed, 278 U.S. 573 (1928). Particularly is this true 
"if his delay has been prejudicial to the rights of third 


parties." Harshey v. Blackmarr, 20 Iowa 161 (1866) .2°/ These 


principles are consistent with the general proposition that 
once an order becomes operative, or enforced, other rights 
are affected and laches bars relief to one challenging the 
act. 
The class represented by plaintiffs have had the kina 
of "fair and adequate" representation Rule 23a seeks to 
insure. 
Objectors claim that thirteen members of the Interna- 
tional Brotherhood of Teamsters cannot be said under the 
circumstances to fairly or adequately represent the full class 
of 1,600,000 members" ,£1/ 
It must be obvious that plaintiffs could not have hoped 
to represent all 1,660,000 Teamsters for there is a large 
class who wished to sustain the convention and who would be 


represented by Defendants. Paragraph 19 of the complaint 


20/ Objector Cunningham, of course, does not claim unauthor- 
ized representation and, in fact, has |no quarrel about 
his attorney until, taking his charges at face value, 
February 11, 1958, subsequent to which date "the said 
Godfrey P. Schmidt ceased to represent me as attorney..." 


We fail to see the relevance of the only case offered 
by objectors to support this claim, Isaac v. Milton Mfg. 
Co., 33 F. Supp. 732 (D. Pa. 1940) (Siscusses Rule SbF. 
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clearly means that plaintiffs seek to represent those who 
wish to assert their rights under the Teamster Constitution. 
The affidavits make it clear that this is a large class 
impossible to join. The mere fact that there is another 
class opposed to plaintiffs class does not mean ob jectors 
were not adequately represented. In Tisa v. Petofsky, supra Pp. 
7,19, it was not clear that all members of the FTA were 
unalterably opposed to the CIO's charges against the Union 
and the class action was sustained. Rule 23 requires the 


adequate representation of all who wish to assert the joint 


or common right not all who might possess 1t.22/ If the 


latter interpretation is accepted few stockholders, union 
members or policy holders could bring a true class action. 
E.g-, Supreme Tribe of Ben Hur, supra. 

The fact that objectors and the original plaintiffs are 
in violent disagreement now does not mean that their interests 
were so basically antagonistic up to and including the entry 
of Consent Order ‘so as to bring this case within the rule of 
Hansberry v. Lee .23/ 

In that case, owners of land within an area covered by 
a restrictive covenant were not bound by a prior judgment 
enforcing the agreement in favor of other owners. The agree- 
ment was to go into effect upon ratification by 95 per cent 
of the landowners. That this was done was stipulated in the 
first action. Plaintiffs in the second action established 


22/ Conversely, the class represented by defendant would be 
pound though it is obvious that there are those within 
the International who opposed the convention. 


23/ if Hansbe v. Lee and the Giordano cases, supra, are 
applicable, the conclusion must be that the original 


plaintiffs were not representatives of a true class, 
that adequate representation is not important and notice 
by plaintiffs was not necessary nor could it he expected 
from defendants. See supra p. 20. Objectors' dilemma 
is obvious. 
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that only 50 per cent had signed. The Supreme Court denied 
the effect of res adjudicata. Clearly the two classes of 
landowners were so opposed in principle as to make repre- 
sentation by one group a farce. But in this case objectors 
claim they share the same joint and common rights and the 
Same relief the original plaintiffs asked (Objectors' Brief, 
Pp. 7). In the Hansberry ease, the anti-covenant forces 
challenged the very document the pro-covenant forces claimed 
as the source of their "common" or "joint" rights. 

If we are to believe that objectors aimed to assert 
their rights under the Teamsters Constitution, then they are 
merely antagonized by the fact that the representatives did 
not get exactly what the constituents sought. The inferences 
that the interests were, therefore, "antagonistic," "incom- 


patible" and not "co-extensive" are not warranted. The mere 


fact that their representatives are not parrots does not mean 


they were not adequately represented. 


The essence of adequate representation is conscientious 
representation. All interested members of the Teamsters fail 
into the class represented by the original plaintiffs or the 
class represented by Gerandanes There ne no allegations 
that both representatives did not vigorously present their 
view. The original plaintiffs invested time, money and energy 
and took substantial risks. Many view their efforts as a 
success. At most, objectors' ccrmplaint is that, with hind- 
sight, they believe plaintiffs were negligent in permitting 
the possibility of an election years hence.| Even negligent 


representation is not inadequate representation. And we might 


24/ The suit was an efficient way to settle a dispute that 
could have simmered underground and eventually erupted 
with violent consequences to the welfare of the Union 
and the public. 
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add that objectors' negligence is more obvious than that which 
they claim. The Consent Order makes it plain that there was 
to be no election for at least one year, and up to five years. 
Nevertheless, they made no move until one year from the date 
of the entry of the Consent Order. Their basic objection is 
stated on page 23 of their Brief: 

“"tntervenor-Appellants and other members of the Inter- 

national Brotherhood of Teamsters similarly situated 

do not desire the continuance of the monitorship system 

which results in great injury, damage, expense and con- 

fusion to the operation of the International Union and 
its constituent parts." (Emphasis supplied.) 

This position is in no way related to the main thrust 
of their objection which is that the entry of the Consent 
Order amounts to denial of due process. The simple way to 
get relief under these circumstances is to seek to intervene. 
It would be ironic, if it were not relevant, that their wish 
to discontinue the monitorship is identical with the aim of 


the defendant Teamsters Union which has tried to call this 


2 
convention in March which would have had just that rc I 


It appears as if objectors are upset by the number 
thirteen. They assert that "thirteen men cannot adequately 
represent the 1,600,000 Teamsters. This raises the question 
of numerical, as! distinct from adequate representation. Mere 
number is not the criterion. 3 Moore, para.23.07, at 3430. 
The question is whether the class represented is too numerous 
to make it practicable to bring them before the court. Plain- 
tiffs' affidavits sufficiently establish the size of the 
class. It can also be assumed that there are many other 
Teamsters who would assert their rights under the Consti- 


tution. 


25/ Therefore, it may be said that even a motion to inter- 
vene at this point would properly be opposed on the 
ground that the so-called plaintiff Appellant-Intervenors 
are well represented by the defendant at this juncture. 
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Objectors further assert that due process and Rule 23 
require a specific finding by the court below that "the 
original plaintiffs constituted a class of lpersons adequately 
representative of all members of the class whose rights they 
sought to enforce." 

The trial judge did conclude that "this action is a 
close action properly brought under Rule 23 of the Federal 
Rules of Civil Procedure" (Conclusion of Law No. 2, made by 
the District Court on October 23, 1957). it is obvious that 
"adequate representation" constitutes an cores element 
of the class action and that the term "properly" embraces this 
factor along with others. Objectors have not shown the kind 
of injury necessary as a foundation for a due process argument 
here or elsewhere, supra. There is clearly nothing in Rule 
23(a) requiring such a specific finding. We have found no 
authorities or cases which support the proposition that lack 
of such a finding amounts to either a violation of the rule 
or denial of due process. 3 Moore, para. 23 at p. 3423. 26/ 

At most the lack of such a finding amounts to an irregu- 
larity which can be corrected without the unfortunate conse- 
quences that would be visited upon Teamsters and the public 


if the Consent Order were rendered inoperative. 


26/ Intervenor-Appellants cite Pelelas v. ceterpuiyar Trac- 
tor Co., 113 F. 2d 629 (7th Cir. 1940) for their propo- 


sition. This case, however, is clearly distinguishable 
for the Circuit Court affirmed the District Court's 
finding that the representatives did not actually ade- 
quately represent their class. The Court did not hold 
that the lack of any finding was a denial of due process 
or a violation of the rule. We submit that even if 
such a requirement were necessary, its omission does 

not constitute reversible error. Not every technicality 
can be elevated to a due process requirement. 
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V. OBJECTORS HAVE RAISED NO VALID OBJECTION TO 
THE ORDER OF CON D. A 


OF THE CONSENT ORDER. = = 

It is obvious that the Consent Order is a valid, legal 
document, and therefore the objectors' argument that the 
modification of the original Order is invalid "inasmuch as 
4t is a construction or modification of an Order which is 
in itself invalia" mst be summarily dismissed. 

It is also obvious that Rule 23(c) does not apply to 
the construction and modification of the Order by the trial 
judge. Rule 23({c) applies to voluntary dismissals and final 
compromises. The modification and construction of the Consent 
Order was neither a voluntary dismissal nor a compromise. 

It was a judicial act taken upon advice of judicial officers, 
and therefore not the type of situation encompassed by the 
rule. 

If, as the Board of Monitors contend, objectors were 
adequately represented, there was no need for them to be 
heard before the court on the motion for construction and 
modification. In fact, of course, a vigorous opposition to 
that motion was presented by defendants. It could hardly 
be asserted thatthe view of objectors who have incorporated, 
body and soul, the argument of defendants on modification 
and construction of the Consent Order was not presented to 
the court. It is also significant that these objectors did 
not bother to even move to intervene until after the trial 
judge entered the order modifying and construing the original 
Consent Order. See Chart, supra p. 4-6. 

Finally, all objectors had at least constructive notice 


and adequate opportunity to intervene before the lower court 


entered the order construing and/or modifying the original. The 


Board of Monitors presented the petition for construction, 


reformation and/or modification to the lower court in September 


SRS 


1958. The International Teamster, distributed to all members, 
covered the matter fully in the October, November and December 
issues. Major New York metropolitan newspapers such as the 
New York Times and the Wall Street Journal carried a host of 
news reports and editorials on the petition in September, 
October and probably November. All of the objectors are from 


New York or New Jersey. See supra p. 18., It is impossible to 


| 
conceive that objectors, all Teamster local officials, did 
not hear of the matter in time to intervene before November 


13th. 


CONCLUSION 


The Board of Monitors conclude from the foregoing that: 

(1) None of objectors have standing to raise the 

issues presented in their brief; 
(2) The lower court correctly decided, as a matter 

of fact and law that Rule 23(c) is not applicable to the entry 


of the Consent Order; 


(3) Objectors should be denied any relief at 
e 


equity even if Rule 23(c) were applicable; 

(4) ‘There has been no violation of the due process 
clause of the Fifth Amendment, either with respect to the 
entry of the Consent Order or the subsequent order. 

(5) Rule 23(c) does not apply to the Order of 
Construction and/or Modification, | 
and respectfully requests the Court to sustain the opinion of 
the lower court as to the inapplicability of Rule 23(c) or, in 
the alternative, deny relief to objectors for the grounds 
stated in (3), (4) and (5) supra or, in the alternative, deny 
the motion to intervene to raise these issues and deny standing 
to objector Cunningham. | 


Martin F. O'Donoghue 
831 Tower Building 
Washington 5, D. C. 
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APPENDIX A 


The Suit and the Consent Order 


The Order appealed from arises from a suit brought 
against the International Brotherhood of Teamsters and its 
officers by 13 members, on behalf of themselves anc all 
other members. On September 19, 1957, two weeks prior to 
the holding of the 1957 Miami Convention, suit was filed. 

The Complaint alleged that the delegates to this convention 
were illegally elected and the convention had been rigged 
through the conspiratorial acts of the International officers 
and others. This conspiracy to rig the 1957 convention and 
to perpetuate themselves in office had been accomplished by 
the conspirators planning and perpetuating serious violations 
of law and of the Union Constitution. These acts included 
denial of democratic procedures to the membership, unconsti- 
tutional imposition of trusteeships, widespread violations of 
inter-union disciplinary procedures, failure to exercise 
judicial powers to prevent and remedy violations of the Con- 
stitution, wholesale misuse of union funds for private gain, 
failure to abide by fiduciary safeguards in the handling of 
funds and properties, threats, coercion and unlawfulness in 
many local unions, and the continued existence of conflicts 
of interest and domination of some local unions by gangsters, 
racketeers and extortionists. 

The plaintiffs sought an injunction prohibiting the 
holding of the 1957 Miami convention; the appointment of a 
receiver of the International Union to correct the existing 
constitutional abuses and corrupt practices; and, upon the 
correction of these abuses and corrupt practices, the holding 
of a new convention under court supervision. A preliminary 
injunction issued by the court below, enjoining the holding 
ef the 1957 convention, was stayed by this court. 
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Shortly after the 1957 convention was held, the plain- 
tiffs sought a temporary injunction enjoining the taking 
effect of any of the acts of this Conmentton: including the 
seating of officers and amendments to the 1952 Constitution. 

A preliminary injunction issued by the court below on October 
23, 1957, as modified by this Court on November 4, 1957, pro- 
hibited the assumption of office by the newly elected officers 
and directed that, pending final determination of the suit, 
the officers be governed by the 1952 Constitution. The case 
was then set for trial. 

After twenty-two days of trial, the parties presented 
to the Court a Consent Order which provided for the establish- 
ment of a Board of Monitors. This Consent Order was approved 
by the Court on January 31, 1959. 

On September 17, 1958, the Board of |Monitors filed a 
petition with the District Court for the construction, reforma- 
tion and/or modification of the Consent Order and for instruc- 
tions and orders of compliance. An answer was filed by the 
Defendant International Union, and after six days of hearing, 
from November 5 to November 13, 1958, the |Court, on December 


11, entered a Memorandum Opinion construing and modifying the 


Consent Order. Findings of Fact and Concllusions of Law were 


made by the Court below and the modified Order was entered on 
February 9, 1959. 
The trial court modified the Consent) Order to the extent 
that the time for calling a convention should be subject to 
the recommendations by the Board of Monitors to the General 
Executive Board of the International Union|, with the exact 
time of holding the convention subject to the final approval 
of the Court. The trial court found that the Teamster offi- 
cers, in disregard of their obligation to afford good faith 


compliance with the recommendations and advice of the Board 
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of Monitors, did frustrate and block the efforts of the Moni- 
tors to effectuate the purposes of the Consent Order. The 


court specifically found bad faith on the part of the Teamster 


officers and, after a hearing on the merits of each order 
of recommendation of the Board of Monitors, ordered compliance 
with various recommendations that the Court found were reason- 
able and relevant to the basic purposes of the Consent Decree. 
From the Order of Construction and Modification afore- 
said, the defendants below, as appellants herein, have taken 
an appeal. The objector “intervenor-appellants", seek to 
intervene in this appeal. In addition, John Cunningham has 
"appealed" from the same Order which is before this Court as 


Case No. 15,033. 
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QUESTIONS PRESENTED 


1. Whether the Consent Order entered by the court below 


on January 31, 1958 is a compromise of a true class action 


subject to the mandatory notice provisions of Rule 23(c) of the 


Federal Rules of Civil Procedure and therefore void because of 
the failure to give notice of the proposed compromise prior to 
entry thereof as required by that rule. 

2. Whether an Order of Construction and Modification of 
an invalid Consent Order entered by the court below on February 
9, 1959 is likewise invalid. 

3. Whether the Order of Construction and Modification 
entered by the court below on February 9, 1959 is void for want 
of due process under the Fifth Amendment to the Constitution of 
the United States because notice thereof and an opportunity to 
be heard thereon were not accorded to all persons bound by that 
Order. 

4. Whether tne court below had the judicial power to 
construe, modify, or change the Consent Order entered by it on 
December 31, 1958, without the consent of all parties bound by 
its terms, by an Order of Construction and Modification thereof 
entered by it on February 9, 1959, which thwarted and negated 
the basic intent and purpose of such Consent Order. 

5. Whether the court below had the judicial power to 
order the appointment of a "Board of Monitors” vested with broad 
undefined powers of investigation and housecleaning which do not 
inhere in a body deriving its power from the judicial function. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,033 


JOHN CUNNINGHAM, 
Appellant 


Vv. 


JOHN F, ENGLISH, et al., 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLANT 


PRELIMINARY STATEMENT 


This brief 4s submitted on behalf of JOHN CUNNINGHAM 


{hereinafter sometimes referred to as “Appellant Cunningham" ). 


As used herein, the terms set forth below are defined 
as follows: 

1, “Appellants” means the defendants in the cause below, 
Cunningham, et al. v. English, et al., Civil Action No. 2361-57. 

2. "Appellees" means the original plaintiffs in the 
action below except plaintiff JOHN CUNNINGHAM who is hereinafter 
sometimes referred to as the “appellant Cunningham.” 

3. “Intervenor-appellants" means the intervenors in this 
appeal--namely, ANTHONY DISTINTI, individually and as President 
of Local #277, International Brotherhood of Teamsters; ROBERT J. 
COAR, individually and as President of Local #701, International 
Brotherhood of Teamsters; and WILLIAM E. McKERNAN, individually 


and as Secretary-Treasurer of Local #617, International Brother- 


hood of Teamsters. Each of these intervenors intervenes person— 


| 
ally and in a representative capacity for other members of the 
| 


International Brotherhood of Teamsters similarly situated, 


including but not limited to more than 1,000 members of the 
International Brotherhood of Teamsters who have lodged an 
authorization for intervention by these intervenors in the 
court below. 

4. "Appellant Cunningham!’ means JOHN CUNNINGHAM, who has 
noted an appeal from the Order of Construction and Modification 
entered by the court below on February 9, 1959. 


JURISDICTIONAL STATEMENT 


Jurisdiction of this appeal is vested in this Court by 
virtue of Sections 1291 and 1292 of Title 28 of the United 


States Code. 


STATEMENT OF CASE 


This is an appeal from an Order of Construction and 
Modification (of a Consent Order) entered by the United States 
District Court for tne District of Columbia|on February 9, 
1959. V/ 

The order aforesaid arises out of litigation commenced 
in September of 1957 by thirteen members of the International 
Brotherhood of Teamsters “for themselves and for all other 
members" of the International "similariy situated," seeking 
judicial relief from wnat tneir complaint alleged were violations 
of the International's constitution. The basic objective of the 
complaint, with its subsequent amendments, was to set aside cer- 
tain of the actions of the 17th Convention of the International 


Brotherhood of Teamsters and to secure a new convention at which 


2/ J. App. 260. 


officers of the International would be eiected fairly, legally, 
and democratically through the procedures established by the 
International's constitution. 

After twenty-two days of trial, during which the original 
parties plaintiff completed presentation of their case to the 
court but before the defendants put on any evidence in defense, 
a settlement of the issues raised by the complaint was reached 
in the form of a Consent Order entered by the court on January 
31, 1958. 2/ By the terms of this Consent Order the officers 
elected at the 1957 Convention of the International Brotherhood 
of Teamsters were allowed to assume office "provisionally," the 
constitution enacted at that Convention allowed to be "provision- 
ally" effective, and a board of three monitors was appointed to 
*counsel with” and "recommend" to the Executive Board of the 
International toward the end of securing for all members of the 
International Brotherhood of Teamsters: (a) the right to vote 
periodically for elective officers; (b) the right to honest and 
advertised elections; (c) the right to fair and uniform qualifi- 
cations to stand for office; and (da) the right to freedom to 
express views at local and international meetings. 

That the Consent Order constituted a full compromise 
settling and disposing of the litigation commenced by the 
original plaintiffs is forcefully demonstrated by the various 
colloguies between counsel for the original parties plaintiff, 
counsel for the defendants, and the court at the time this order 
was entered. In presenting the order to the trial court, counsel 
for defendants described it as a "disposition of this case" 
bringing it to an "equitable conclusion." 3 In reply, Godfrey 
P. Schmidt, counsel for the original parties plaintiff (who is 
now a Monitor}, stated: 


2/ 5. App. 58. 
3/ Pr. 3721, 3722. 


"If the Court please, may I say in the first place 
that I join in everything Mr. Williams has stated to this 
Court, and my colleagues will after me. 

"I have gone over this consent order and the arrange- 
ments for settlement of this very important litigation 
with great attention to every detail,| and I think it is 
as fine a settlement of as difficult a oe as I have 
ever been confronted with in my life.” 4/ 

Judge Letts for his part complimented counsel for both sides for 
"a settlement of these great issues." 3/ 
In September of 1958, two of the Monitors filed a 
"Petition of the Board of Monitors for Construction, Reformation 

and/or Modification of the Consent Order and for Instructions 
and Orders of Compliance." o/ Subsequently a sevarate similar 
petition was filed by Godfrey P. Schmidt, as counsel for appel- 


lees. These petitions sought to establish for the Monitors 


| 
mandatory, as distinguished from recommendatory, powers broad 
| 


enough to enable them to make sweeping intervention into the 
internal affairs of the International union for the purpose of 
conducting a so-called "housecleaning." In addition, the Board 
of Monitors sought clarification and a court) ruling on the 
applicability of Rule 23(c) of the Federal Rules of Civil Pro- 
cedure to the Consent Order. Vf 
Following hearings on the petitions aforesaid, Judge 
Letts on December 11, 1958 entered a Memorandum Opinion 9/ 
holding that the Monitors possessed, as prayed for in their 
petition, comprehensive mandatory powers authorizing them to 
make sweeping intervention into the internal |laffairs of the 
International union for the purpose of Conducting a so-called 


"housecleaning. " | 


Tr. 3734-3735. 
Tr. 3738. 

J. App. 

J. App. 

J. App. 


After some delay occasioned by a "Petition for Leave To 
File a Petition for Writ of Mandamus or Writ of Prohibition" 
filed with this Court on January 6, 1959 by one of the intervenor- 
appellants and John Cunningham, the Court on February 9, 1959 
entered its Order of Construction and Modification .2/ The order, 
which was consistent with its prior Memorandum Opinion, drastic- 
ally changed the concept of the monitorship as originally set 
forth in the Consent Order and, in addition, modified and amended 
the Consent Order by deleting therefrom the privilege therein 
granted the International of calling a new convention after one 
year and substituting in lieu thereof a provision making the 
time for a convention subject to final approval of the Court 
upon recommendation of the Board of Monitors. 

With respect to the applicability of Rule 23(c) of the 
Federal Rules of Civil Procedure, the Court in its Memorandum 
Opinion said: 

"The Court is presently of the opinion that the 

Rule is not applicable for the reason that the consent 

order is not a final settlement of any essential issue. 

The controlling issue In the case arose from the request 

of the plaintiffs that the individual defendants herein 

should not be permitted to assume the duties of the 
offices to which they had been elected. Such issue has 
not been determined. By the consent order such officers 
so elected were permitted to proceed upon the duties of 
their offices provisionally. Such permission was tem- 
porary only and subject to revocation. The Court views 
the consent order as procedural and within the control 

of the Court." (Emphasis supplied. ) 

From the Order of Construction and Modification aforesaid, 
the defendants below, as appellants herein, have taken an appeal. 
The intervenor-appellants, more fully described hereinafter, 
seek relief from the same Order, having intervened in the appeal 
herein. In addition, John Cunningham has appealed from the same 
Order which is before this Court as Case No. 15,033. 

Each of the intervenor-appellants is a member in good 


standing of the International Brotherhood of Teamsters. Each 


9/ J. App. 280. 


of the intervenors seeks intervention herein 


for himself indi- 


vidually and as a representative of other members of tne Inter- 


national similarly situated, some of whom have authorized them 


to intervene on their behalf in the court be 

None of the intervenor-appellants has 
the original parties plaintiff, all of whom 
Cunningham are appellees herein, to represen 
in the litigation giving rise to this appeal 
appellants are of the opinion and belief tha 
original plaintiffs or any of them adequatel 
faithfully represent or have represented tne 
the International similarly situated in (1) 


complaint, or (2) agreeing to entry of the C 


now. 20/ 

ever authorized 
except John 

& their interests 


- The intervenor- 
t% none of the 
ty, fairly, or 


m or members of 


filing the original 


onsent Order of 
| 


January 31, 1958 in compromise of the relief) sougnt by the 


original complaint, or (3} petitioning the ¢ 
modification or construction of the Consent 

Each of the intervenor-appeilants, on 
selves and other members of the Internatzona 


state unequivocally that it is their opinion 


ourt below for 
Order. 

behaif of them- 

1 similarly situated, 
and Delief that 


the original plaintiffs heve feiled to adequately, fairly, and 


faithfully discharge the obligations imposed 
of their ostensible representation in the 11 
to this appeal. 
Neitner the intervenor-appellants ror 
the International similarly situated were gi 
filing of the original cause from which the 
arises, the proposed Consent Order, the Cons 


petition for modification and construction o 


vpon chem bv virtue 


sigation giving rise 


other members of 


ven notice of the 


instant appeal 


ent Order, the 


© the Consent Order, 


the hearing on the petition aforesaid, or the entry of the order 


thereon. These facts are undisputed. 


20/ See PRELIMINARY STATEMENT nerein. 


Each of the intervenor-appellants and other members of 
the International similarly situated have a joint and common 
right with their companion intervenor-appellants and other 
members of the International similarly situated to the relief 
sought in the original complaint herein--namely, to set aside 
certain of the actions of the 17th Convention and to secure a 
new convention, to elect officers of the International Brother- 
hood of Teamsters by free expression of the will of the majority 
of the members thereof through the duly prescribed procedures 
established by the International constitution, and to have the 
affairs of the International administered through the duly 
constituted procedures established by the International consti- 
tution and its officers who are elected pursuant thereto. 

On March 5, 1959, the intervenor-appellants lodged with 


the court below a motion to intervene in the original cause 


giving rise to this appeal. Attached to their motion as an 


exhibit was a “Motion To Vacate Consent Order Dated January 31, 
1958, or To Vacate the Order of Modification and Construction 
Thereof Dated February 9, 1959," with a memorandum in support 
thereof. Subsequently, on March 10, 1959, these intervenor- 
appellants filed a supplemental exhibit to their motion to 
intervene below, said exhibit being a "Notice of Appeal” from 
the Court's order construing and modifying the Consent Order, 
which order is the subject of this appeal. 

Opposition to this motion was filed by Godfrey P. Schmidt, 
Monitor and counsel for appellees, on March 19, 1959, which was 
followed ty the reply of these intervenor-appellants on March 25, 
1959. 

Intervenor-appellants'! motion to intervene in the court 
below is presently pending before that court. 

On March 25, 1959, this Court entered an order herein 
expediting the time for filing briefs, statement of points, and 
statement of contents of the joint appendix. By the terms of 


this order appellants were given to April 3, 1959 to file and 
serve their brief, and oral argument on the cause was set for 
April 15, 1959. 
Believing in the advisability of a single determination 
of all issues raised by the instant appeal, intervenor-appellants 
intervened herein. Such intervenor-appellants would in any event 
ultimately appeal from the very same order which is the subject 
of the appeal herein, if permitted to intervene below. If not 
permitted to intervene below, an appeal vould lie from the denial 
of such intervention and ultimately the very same issues which 


are now before the Court would come before the Court again. 


STATEMENT OF POINTS 


1. The Consent Order entered by the court below on 
January 31, 1956 is void tecause the court below did not have 
the judicial vower or jurisdiction to approve it without first 
giving notice of such proposed order to ail persons bound by 
the order as provided for and required by Rule 23(c) of the 
Federal Rules of Civil Procedure. 

2. The Crder of Construction and Modification of the 
Consent Order entered by the court oelow on |February 9, 1959 
is invalid inasmuch as it is a construction and modification 
of a Consent Order which itself is invalid. ; To be valid, an 
order of construction and modification must |be based upon 2 
valid order. 

3. The Order of Construction and Modification entered 
by the court beiow on February 9, 1959 constituted a denial of 
due process under the Fifth Amendment to the Constitution of 


the United States to the intervenor-appelliants herein because 


| 
they were not given notice thereof and an opportunity to oe 


heard thereon although taney were bound by the terms of such 


order. 


4. The court below did not have the judicial power to 
construe, modify, or change the Consent Order, without the con- 
sent of all persons bound by its terms, by an Order of Construc- 
tion and Modification which thwarted and negated the basic 
intent and purpose of such Consent Order. 

5. The court below did not have the judicial power to 
order the creation of a Board of Monitors vested with broad 


undefined powers of investigation and “housecleaning" which are 


not inherent in a body deriving its power from the judicial 


function. 


SUMMARY OF ARGUMENT 


The theory of the instant brief and argument contained 
herein can best be summarized by reference to the questions 
presented on page (i) hereof. These questions set forth the 
real issues forming the substance of the argument contained 
herein. Answering these questions in seriatum fashion, this 
brief contends: 

First, that the Consent Order entered by the court below 
on January 31, 1956 is a compromise of a true class action and 
that it is therefore subject to the mandatory notice provisions 
of Rule 23({c) of the Federal Rules of Civil Procedure. Because 
the mandatory notice requirements of this rule were not observed, 
and this fact is undisputed, the Consent Order is void and of no 
force and effect. 

Second, that inasmuch as the Consent Order is void and of 
no force and effect, the Order of Construction and Modificatior 
of that Order is likewise void, because a void order cannot be 
made to serve as the basis for a valid subsequent order. Any 
invalidity of the Consent Order itself therefore renders the 
Order of Construction and Modification invalid. 


Third, the Order of Construction and Modification entered 
by the court below on February 9, 1959 and the Consent Order are 
void for want of due process under the Fifth Amendment to the 
Constitution of the United States, because notice thereof and an 
opportunity to be heard thereon were not accorded to all persons 
bound thereby. Due process requires that before a person may be 
bound ty a judgment or order in personam, he must be designated 
as a party or adecuately represented by existing parties. Fur- 
thermore, even assuming adequate representation, notice and an 


opportunity to be heard on the proposed Order of Construction 


and Modification were essential to due process. There was no 
notice in the instant case, nor were all persons bound by the 
Order adequately represented by the existing parties. Such 
Order was therefore void as contrary to due process. 

Fourth, that the Court did not have the judicial power 
to construe, modify, or change the Consent Order by an Crder of 
Construction and Modification which thwarted and negated the 
basic purpose and intent of the Consent Order. Because the 
Court in its Order of Construction and Modification exceeded 


its authority by drastically changing the concept of the Consent 


Order, changing its purpose, effect, intent, and objective, the 


Order of Construction and Modification is void. And finally, 
Fifth, the court below, which is vested with judicial 
powers only, did not have the power to appoint a Board of Moni- 
tors vested with broad powers of investigation. Such powers do 
not inhere in a body deriving its power from the judicial func- 
tion. For this reason also, the Consent Order and tne Order of 
Construction and Modification which vested non-judicial powers 


in a so-called Board of Monitors are void. 


ARGUMENT 


I. TO BE VALID, AN ORDER OF CONSTRUCTION AND MODIFI- 
CATION OF AN ORDER MUST BE BASED UPON A VALID ORDER. THE 
ORDER OF CONSTRUCTION AND MODIFICATION ENTERED BY THE COURT 
BELOW ON FEBRUARY 9, 1959 IS INVALID INASMUCH AS IT WAS BASED 
UPON AN INVALID CONSENT ORDER. 


A. The Consent Order Is Void. 


Rule 23 of the Federal Rules of Civil Procedure provides, 
in pertinent part, as follows: 


"“(a) Representation. If persons constituting a 
class are so numerous as to make it impracticable to 
bring them all before the court, such of them, one or 
more of them, as will fairly insure the adequate repre- 
sentation of'all may, on behalf of all, sue or be sued, 
when the character of the right sought to be enforced 
for or against the class is 1) joint, or common, or 
secondary in the sense that the owner of a primary rignt 
refuses to enforce that right, and a member of the class 
thereby becomes entitled to enforce She AS eS 


"(c) Dismissal or Compromise. A class action 
shall not be dismissed or compromised without the 
approval of the court. If the right sought to be 
enforced is one defined in paragraph (1) of subdivision 


(a) of this rule notice of the proposes dismissal or 


compromise shall be given to all members of the class 
In such manner as the court directs . .." (Emphasis 


supplied. } 

The Consent Order entered by the court below on january 
31, 1958, is a compromise within the meaning of Rule 23(c) 
aforesaid, with respect to litigation defined “in paragraph (1) 
of subdivision (a) of the same rule, and is hence subject to 
the mandatory notice requirement of Rule 23(c). Because notice 
was not given to all persons bound by the Order, including but 
not limited to the intervenor-appellants, it is submitted that 
she Consent Order is null, void ab initio, and of no force or 
effect. This single issue is dispositive of the entire appeal 
now before the Court. Set forth below is the legal analysis 


which compels this conclusion. 


Although parties are free to attach such descriptive 
labels to litigation as they may choose, their designations as 
such are not controlling. Cross v. Oneida Paper Products Co., 
117 F.Supp. 919 (D.C. N.J., 1954); Hansberry'v. Lee, 311 U.S. 
32, 61 S.Ct. 115 (1940); 3 MOORE'S FEDERAL PRACTICE, 3423. It 


| 
is the nature of the claim which is asserted|rather than the 


descriptive label attached by the parties which determines the 


nature of the action. Hansberry v. Lee, supra; Underwood v. 


Maloney, 14 F.R.D. 222 (E.D. Pa., 1953). 
In Underwood v. Maloney, supra, twelve members of a local 
union, on their own behalf and on benhaif of @ll members of the 
local, sued the president of the International Union of Oper- 
ating Engineers, seeking to nullify an order) of supvervision 
mace by the International through its president and to restore 
control of the local to its membership. The; court held that 
the action of the plaintiffs was an assertion of a claim involv- 
ing a common interest and was therefore a true ciass action 
within the meaning of Rule 23(a)(1) of the Federai Rules of 
Civil Procedure. In its opinion the court stated: 

"In determining whether or not an action is a true 
class action regard must be had for the nature of the 
claim asserted by the plaintiff or plaintiffs. In tne 
instant case, applying that test, this is clearly a true 
class action. Piaintiffs seek an injunction against the 
defendants restraining them from exercising supervision 


or control over the property, business affairs, and mem- 
bership of the local union of which of are members, 


and seeking further the restoration of the president of 
the local. All of the relief sought this action indi- 
eates that plaintiffs are asserting a|claim involving a 
common interest, a joint interest, on| behalf of all the 
membership of the local unicn ... The action is there- 
fore a true class action and is properly maintainable 
provided the plaintiffs are such representatives of the 
class as will fairly insure the adequate representation 
of all. A finding that the plaintiffs will fairly insure 
adequate representation of all is a condition precedent 
to the maintenance of a class action and is a question 


of fact for the trial court to pass upon. Pelelas v. 
Caterpillar Tractor Co., 7 Cir., 113 F.2d 629. On this 
point there is very little at this stage of the proceed- 
ing upon which the court may make a finding of fact as 
to the adequacy of representation. It is true that 
plaintiffs must establish that they are such representa- 
tives of the class as will fairly insure the adequate 
representation of all, otherwise, the action would be 
@ismissed as a class action, See Knowles v. War Damage 
Corp., 83 U.S. App. D.C. 388, 171 F.2d 15; Weeks v. 
Bareca Oil Co., 7 Cir., 125 F.ed 84; cf. Hansberry v. 
Lee, 311 U.S. '32, 61 §.ct. 115..." (14 F.R.D. at 227) 
Tested by this standard, the instant litigation originally 
brought by thirteen members of the International Brotherhood of 
Teamsters, on behalf of themselves and other members of the 
International similarly situated, seeking to set aside certain 
of the actions of the 17th Convention of the International 
Brotherhood of Teamsters and to secure a new convention at 
which officers of the union would be elected fairly, legally, 
and democratically through the procedures established by the 
union's constitution, is a true class action within the purview 
of Rule 23(a)(1) of the Federal Rules of Civil Procedure. All 
rights which are asserted are joint and common to all members 
of the International Brotherhood of Teamsters. Underwood v. 
Maloney, supra; Cross v. Oneida Paper Products Co., supra; 
Tisa v. Petofsky, 90 F.Supp. 175 (S.D. N.Y., 1950); Tunstall 
v. Brotherhood of Locomotive Firemen, et al., 148 F.2d 403 


(c.A. 4, 1945), approved in Brotherhood of Locomotive Firemen 


v. Graham, 84 App. D.C. 67, 175 F.2d 802 (C.A. D.C., 1948), 


reversed on other grounds 338 U.S. 232, 70 S.Ct. 14 (1949). 
Even if the rights sought to be enforced by the original plain- 
tiffs are "several" rather than common and joint, the Consent 
Order and the Order of Construction and Modification construing 
the Consent Order are invalid. Although no authority or theory 
is presented in the complaint spelling out just what personal, 
several rights in the administration of union affairs could be 
asserted by the original plaintiffs individually, it is clear 


that if the rights are several, only those persons who were 
actually parties to the Consent Order and the Order of Modifi- 
cation could possibly be bound thereby. Hansberry v. Lee, 
supra. The Consent Order and the Order of Construction and 
Modification, however, by their very terms affect the rights 
and property of many persons other than those|who are actually 
parties thereto. In view of this, even if the rights enforced 
are several, the Consent Order of January 31, 1958 and its 
construction or modification by Order of February 9, 1959 are 
clearly improperly entered and void insofar as they adversely 
affect the rights of intervenor-appeliants and other members 
of the International Brotherhood of Teamsters) who were never 
vefore the Court. 

(2) — Consent mes is a compromise as defined by 

ne Federa es oO Vv. Procedure. 

Nowhere in its language does Rule 23(c) except from its 
purview, as suggested by the court below in its Memorandum 
Opinion, provisional compromises, temporary compromises, or 
interlocutory compromises. The rule applies |to ail compromises 


alike, whether provisional, interlocutory, temporary, or final. 


In view of this, the statements of counsel for both 


appellees and appellants, as well as the statements of the 
court below characterizing the Consent Order jas a settlement, 
themselves dispose of the contention that the Consent Order is 
not subject to the provisions of Rule 23(c). 
The word "compromise" is not a term of limited meaning 
and has been broadly defined as any arrangement between litigants 
for settling issues by mutual concessions. 8 WORDS AND PHRASES, 
311. BLACK'S LAW DICTIONARY, 4th Ed., at page 359, defines the 


word “compromise” as follows: 


“an arrangement arrived at, either in court or out 
of court, for settling a dispute upon what appears to 

the parties to be equitable terms, having regard to the 

uncertainty they are in regarding the facts, or the law 

and the facts together . .. A settlement of differences 
by mutual concessions or an adjustment of matters in 
dispute by mutual concessions . . ." 

The term “settlement,” which the Court and counsel for 
appellees and appellants used to characterize the Consent Order, 
thus deseribes a compromise. That the Consent Order was a 
compromise is indisputable. It was an arrangement between the 
original plaintiffs and the International Brotherhood of Team- 
sters, determining the litigious issues raised by the complaint 
and its amendments. Prior to the Consent Order, all rights of 
the parties to the litigation were determinable as a justiciable 
controversy by the Court; after entry of the Order, however, all 
rights of the parties to the litigation were determinable only 
by reference to the four corners of the Consent Order itself. 

An important consideration in determining whether or not 
a step taken in class litigation constitutes a "compromise" 


within the meaning of Rule 23(c) is its effect on other members 


of the class. Malcolm v. Cities Service Co., 2 F.R.D. 405 (D.C. 


Del., 1942); Piccard v. Sperry Corp., 36 F.Supp. 1106 (S.D. 
N.Y., 1941), affirmed 120 F.2d 328 (C.A. 2, 1941). The doctrine 
of res judicata applies to true class actions. Supreme Tribe 

of Ben-Hur v. Cauble, 255 U.S. 356, 41 S.ct. 338 (1921); 

3 MCORE'S FEDERAL PRACTICE, 2d Ed., 3470-3472. Applying that 
doctrine to the instant proceeding, it would appear that after 
entry of the Consent Order provisionally installing the officers 
of the defendant International, no member of the International 
Brotherhood of Teamsters could question the legality of the 
election of officers at the 17th Convention except in accord 
with the express or implied terms of the Consent Order itself. 
Yet the basic objective of the complaint as filed was to set 
aside the election of officers at the 17th Convention and to 


secure a new election of officers through the democratic pro- 

cedures provided by the International constitution. The Consent 

Order therefore drastically affected the rights of the intervenor- 

appellants and other members of the International Brotherhood 

of Teamsters similarly situated by foreclosing their ability 

to seek the relief prayed for in the complaint and to challenge 

the legality of the elections aforesaid. Under the Consent 

Order there is no immediate prospect of a new convention or 

election, and there exists a clear danger that the procedures 

established through the Consent Order could exist for so long 

a period of time as to cause irreparable injury to the Inter- 

national and its constituent bodies which the Consent Order 

was ostensibly designed to protect. Examined, therefore, in 

the context of its effect upon intervenor-appellants and other 

members of the International similarly situated, as well as in 

the context of the meaning of the term “compromise” as construed 

by the foregoing authorities, the Consent Order is certainly a 

compromise. 
Curiously, and very significantly, the Court in its 


Memorandum Opinion conciuded that the Consent Order was not a 


compromise within the meaning of Rule 23(c) because it was 


"srocedural and within the control of the Court." Rule 23(c) 
of the Federal Rules of Civil Procedure, it must be noted, is 
a rule of procedure, and the Court's conclusion therefore, in 


this respect, defies analysis. 


Notice to all members of a class who will be bound by a 
proposed compromise is a mandatory condition precedent to court 


approval under Rule 23(c) of the Federal Rules of Civil Pro- 
cedure. Cross v. Oneida Paper Products Co., Supra; see also 


Hovenden v. Chandler, 8 Fed. Rules Serv. 23c.1, Case 3, page 
517 (D.c. Okla., 1945). The requirement of notice is an 
expression of public policy designed to protect members of a 
class who are not actually before the court against unjust 


and unfair settlements. It has peen held, therefore, that any 


compromise or @ismissal of a class action entered without notice 


to the members of the class pound by the action will not be 
given the effect of res judicata. Winkelman v. General Motors 
Corp., 39 F.Supp. 826 (S.D. N.¥., 1940). See also Robertson v. 
rimestone Mfg. Co., 20 F.R.D. 365 (W.D. S.C., 1957); Cohen Vv. 
Young, 127 F.2d 721 (C.A. 6, 1942); Birnbaum v. Birrell, 17 
F.R.D. 409 (S.D. N.¥., 1955). 

Under Rule 23(c) the notice required is of a "proposed" 
dismissal or compromise, and it is therefore clear that such 
notice must be given before, and not after, entry of a dismissal 
or compromise. Because of this, it cannot be argued that any 
notice of the Consent Order, or its terms, published in "THE 
INTERNATIONAL TEAMSTER" subsequent to entry of the Consent 
order "cured" the invalidity of the Consent Order which had 
been entered without the notice required by Rule 23(c) of the 
Federal Rules of Civil Procedure. 

Failure to follow a “mandatory” statutory provision 
renders the proceeding to which it relates illegal and void. 
French v. Edwards, 80 U.S. (13 Wall.) 506, 511 (1871); Escoe v. 
zerbst, 295 U.S. 490, 55 S.Ct. 818 (1935); 50 Am.Jur., STATUTES, 
Section 20, pp. 43-44, and cases cited therein. 

Even where the parties were personally before the court 
it has been held that the failure to comply with the requirements 
of Rule 55(b)(2) of the Federal Rules of Civil Procedure (requir- 
ing that three days' notice be given of a hearing on an appli- 
cation for a default judgment) results in a denial of due 


process, rendering the judgment entered void. Bass v. Hoagland, 


172 F.2d 205 (C.A. 5, 1949), cert. denied 338 U.S. 816, 70 S.ct. 
57 (1949); Ken-Mar Airport, Inc. v. Toth Aircraft & Accessories, 
12 F.R.D, 399 (W.D. Mo., 1952). Rule 23(c) deals with a far more 
sensitive situation than does Rule 55(b)(2) since, in the latter 
instance, the party affected is himself before the court and has 
the full opportunity to protect his own interests, 

In the present case, substantial rights of intervenor- 
appellants and other members of the International Brotherhood 
of Teamsters have been adversely affected (as members of a 
class) by the Consent Order even though they were not before 
the Court and were never given notice of their right to object 
to entry of such Consent Order. Because the courts appear 
unanimous in holding that the notice requirement of Rule 23(c) 
is mandatory, it is submitted that tne Consent Order is illegal 
and void ab initio, because the provisions of that rule were 
not observed by tne court below or the parties in entering the 


Consent Order, 


B. The Order of Construction and Modification of the Consent 
er Is Inva asmuch as TI S a Constru on an Oo i- 

cation of an er Wnien Is Itse valid. 

eS SCL invalid 


A judgment which is void in the first| instance cannot 
serve as a basis for maintenance of an action thereon. Western 


Life Indemnity Co. v. Rupp, 235 U.S. 261, 35/S.Ct. 37 (1914); 


Wetmore v. Karrick, 205 U.S. i41, 27 S.ct. 434 (1907). Such a 


judgment has no legal effect, binding force, or efficacy for 


any purpose. It cannot affect, impair, or create rights, and 
it may be attacked at any time. A void judgment is therefore 
a nullity, and the general rule is that a void judgment cannot 
be cured by subsequent proceedings. 30A Am.Jur., JUDGMENTS, 

Sections 45 and 46. By analogy, an order such as the Consent 


Order cannot be made to serve as a valid basis for a subsequent 


order such as the Order of Construction and Modification, nor 
can the invalidity of the prior Consent Order be cured by a 
subsequent Order of Construction and Modification. 

The invalidity of the Consent Order has been fully 


demonstrated hereinabove. To allow it to serve as the basis 


for a valid order of modification or, in the alternative, to 


allow the Order of Modification to cure its basic invalidity 
would derogate from the fundamental tenets of due process 
which the Fifth Amendment to the Constitution of the United 


States secures. 


II. THE COURT BELOW WAS WITHOUT POWER TO CONSTRUE, 
MODIFY, OR CHANGE THE CONSENT ORDER OF JANUARY 31, 1958 BY 
AN ORDER OF CONSTRUCTION AND MODIFICATION WHICH THWARTED 
AND NEGATED THE BASIC INTENT, OBJECTIVE, AND PURPOSE OF SUCH 
CONSENT ORDER. 

The invalidity of the theories of the court below in 
construing and modifying the Consent Order culminating in the 
entry of the Order of Construction and Modification are fully 
demonstrated by the appellants' brief, in Sections I and II. 
These sections are therefore adopted and incorporated herein 


by reference as part of this brief. 


III. THE ORDER OF CONSTRUCTION AND MODIFICATION 
ENTERED BY THE COURT BELOW ON FEBRUARY 9, 1959 IS VOID FOR 
WANT OF DUE PROCESS UNDER THE FIFTH AMENDMENT TO THE CONSTI- 
TUTION OF THE UNITED STATES BECAUSE NOTICE THEREOF AND AN 
OPPORTUNITY TO BE HEARD THEREON WERE NOT ACCORDED TO ALL 
PERSONS BOUND BY THAT ORDER. 

It is a cardinal principle of Anglo-American juris- 
prudence that one is not bound by a judgment in personam in 
which he is not designated as a party or to which he has not 
been made a party by service of process. Pennoyer v. Neff, 
95 U.S. 714, 24 L.Ed. 565 (1878). To this rule there is a 


recognized exception that, to an extent not precisely defined 


by judicial opinion, the judgment in a class or representative 
suit to which some members of the class are parties may bind 
members of that class or those represented who were not made 
parties to it. Smith v. Swormstedt, 16 How. | 288, 14 L.Ed. 9he 
(1853); Supreme Tribe of Ben-Hur v. Cauble, supra. 

The class suit is a creation of equity to enabie it to 
proceed to a decree in suits where the number of persons inter- 
ested in the subject of the litigation is so| great that their 
joinder as parties in conformity with the usual rules is 
impracticable. In such cases where the interests of those 
not joined as parties are the same as the interests of those 
who are parties, and where the existing parties fairly repre- 
sent persons who are not parties bound by tne litigation, in 
the prosecution of the litigation the court will, in a class 
action, proceed to a decree. Hansberry v. Lee, supra. Never- 
theless, the framework within which such litigation proceeds 
must conform to the substantive and procedural requirements of 
the due process clause of the Fifth Amendment to the Consti- 
tution of the United States. Thus, there is a faiiure of due 
process, invalidating a judgment, where the persons ostensibly 
bound by a ciass decree were not adequately represented in tae 
action or were not afforded notice and an opportunity to be 
heard in the action. 

While the original plaintiffs in the court below sought 
to enforce for themselves and all other members of the Inter- 
national similarly situated joint and common rights, as collec- 
tively belonging to all members of the International, no finding 
was ever made by the court below that the original plaintiffs 


constituted a class of persons adequately representative of 


all members of the class whose rights they sought to enforce. 


Minimal standards of due process, however, require this inasmuch 


as adequate representation is a condition prerequisite to main- 
tenance of a class action. For this reason, a specific finding 
that there has been a showing of adequate representation must 


be made by any court prior to entry of any order affecting the 


rights of a class in any manner. See Underwood v. Maloney, 
supra; Pelelas v. Caterpillar Tractor Co., 113 F.2d 629 CA 7, 1940. 


In 3 MOORE'S FEDERAL PRACTICE, supra, at 3427, the writer 
states that the interests of all main representatives must be 
coextensive and compatible with the interests of all other mem- 
bers of the class whom he would represent. Thus, in Hansberry 
v. Lee, supra, the Supreme Court denied the effect of res judi- 
cata to a judgment of the state court in the purported class 
action on the ground that the plaintiffs in the first action 
who had sought to enforce a restrictive covenant applicable to 
the land within a certain area did not adequately represent the 
defendants in the second action who, although owners of the 
land within the area, desired to void the restriction. The 
Supreme Court said: 


"Because of the dual and potentially conflicting 
interests of those who are putative parties to the 
agreement in compelling or resisting its performance, 
4t is impossible to say, solely because they are 
parties to it, that any two of them are of the same 
class. Nor without more, and with the due regard 
which due process exacts, can some be permitted to 
stand in judgment for all. 


"Te is one thing to say that some members of a 
class may represent other members in a litigation where 
the sole and common interest of the class in the liti- 
gation, is either to assert a common right or to 
challenge an asserted obligation. Smith v. Swormstedt, 
supra; Supreme Tribe of Ben-Hur v. Cauble, supra; 
Groves v. Farmers State Bank, 368 Ill. 35, 12 N.E.2d 
618. It is quite another to hold that all those who 
are free alternatively either to assert rights or to 
challenge them are of a single class, so that any group 
merely because it is of the class so constituted, may 
be deemed adequately to represent any others of the 
class in litigating their interests in either alterna- 
tive. Such a selection of representatives for purposes 
of litigation, whose substantial interests are not 
necessarily or even probably the same as those whom 
they are deemed to represent, does not afford that 


protection to absent parties which due process requires. 
The doctrine of representation of absent parties in a 
class suit has not hitherto been thought to go so far. 
See Terry v. Bank of Cape Fear, C.C.,/20 F. 777, 7813 
Weigenfeld v. Northern Pac. Ry. Co., 8 Cir., 129 F. 305, 
310; McQuillen v. National Cash Register Co., D.C. 22 
F.Supp. 867, 873, affirmed, 4 Cir., 112 F.2a 877, 882; 
Brenner v. Title Guarantee & Trust Co., 276 N.Y. 230, 

11 N.E.2d 800, 114 A.L.R. 1010; cf. Wabash R. R. Co. v. 
Adelbert College, 208 U.S. 38, 28 S.ct. 182, 52 L.Ed. 
379; Coe v. Armour Fertilizer Works, 237 U.S. 413, 35 
$.Ct. 625, 59 L.Ed. 1027. Apart from the opportunities 
4t would afford for the fraudulent and collusive sacri- 
fice of the rights of absent parties, we think that the 
representation in this case no more satisfies the require- 
ments of due process than a trial by a judicial officer 
wno is in such situation that he may have an interest 
4n the outcome of the litigation in confiict with that 
of the litigants. Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 
437, 71 L.Ed. 749, 50 A.L.R. 1243." (at 44-45) 


Again, in Giordano v. Radio Corporation of America, 163 
F.2d 558 (C.A. 3, 1950)--a suit brought to prevent the plaintiff 
and others from being expelled from a labor union--the court held 
the suit could not be maintained by the plaintiff on behalf of 
the whole membership of the locai union of the class where it 
appeared that the membership was sharply divided on the question 
of the expulsion of the plaintiff and his associates. 

Although the foregoing authorities indicate that adequate 
representation is a condition precedent to the maintenance of a 
class action, the conspicuous absence of such finding in the 
instant litigation leaves little room for doubt of the repre- 


sentative inadequacy of the original parties plaintiff. Surely 


thirteen members of the International Brotherhood of Teamsters 


cannot be said under the circumstances to fairly or adequately 
represent tne full class of 1,600,000 members. See Isaac v. 
Milton Mfg. Co., 33 F.Supp. 732 (M.D. Pa., 1940). 

The intervenor-appellants were never afforded an oppor- 
tunity to be heard, and their interests were not represented in 
the litigation culminating in either the Consent Order entered 
by the Court on January 31, 1956 or the Order of Construction 
and Modification entered by the Court on Rebruary 9, 1959. 


Furthermore, the actions of the original plaintiffs culminating 


in the entry of the Consent Order and the Order of Construction 
and Modification are clearly antagonistic to and in conflict 
with the interests of these 4ntervenor-appellants who desire 

an early convention and election of officers of the International. 
While this was the relief sought by the original complaint, the 
acts and actions of the original plaintiffs in compromising the 
action and in seeking construction and modification of the Con- 
sent Order constituted substantial deviation from the nature, 
purpose, and objectives of the original action. Intervenor- 
appellants, and other members of the International Brotherhood 
of Teamsters similarly situated, do not desire continuance of 
the monitorship system which results in great injury, damage, 
expense, and confusion to the operation of the International 
union and its constituent parts. The effect of the Consent 
Order, as modified by the Order of February 9, 1959, is to 
maintain this system on a self-perpetuating basis. The system 
is very cumbersome, expensive, and diverts union funds for 
purposes not consistent with the pursuit of its aims as a 

labor union. Maintenance of the monitorship system results 

in the diffusion of authority so far-reaching and detrimental 
that it may lead to the result that some local unions may break 
away from the International. For these reasons, the interests 
of the original plaintiffs are not coextensive with the inter- 
ests of the intervenor-appellants, and the original plaintiffs 
therefore do not and cannot adequately, faithfully, or fairly 
represent the interests of the intervenor-appellants in the 
action in the court below. For these reasons the court below 
aid not have jurisdiction over the person of the class and 
could not, consistently with due process, enter an order binding 
upon all members of the purported class. The Court's actions, 


therefore, in entering the Consent Order or in entering the 


Order of Construction and Modification must be reversed, for 

in fact the cause below is subject to a motion to dismiss. 
Moreover, the original plaintiffs have not fairly or 

faithfully represented the interests of hed eiceruenor appettancs 

or other members of the International similarly situated by 

petitioning the court below for modification and construction 


of the Consent Order. Such petition, when granted, deprived 


intervenor-appellants, and others whom they |represent, of 
valuable rights secured by the International constitution. 
Furthermore, the plaintiffs compounded their faithlessness by 
failing to give notice to the intervenor-appeilants and other 
members of tne International similariy situated. This failure, 
however, invalidated the Order of Modification just as the 
failure to give notice voided the Consent Order under Rule 
23(c) of the Federal Rules of Civil Procedure. 

While Rule 23(c) technically applies only to "compro- 
mises" or “dismissals," such as the Consent Order nerein, reached 
by acquiescence of the parties, and not to orders reached in 
adversary proceedings, such as the Order of| Modification, it 
was drafted in apparent recognition of the Constitutional 
requirements of the due process clause. The rule is in fact 
nothing more than a codification of one of the essential 
requirements of due process--the opportunity to be heard. 
Inasmuch as the Order of Modification, in turn, is nothing 
more or less than an enforced compromise--as distinguished from 
a voluntary compromise--or an amended compromise, which drastic-— 
ally affects the rights of all persons bound by its terms, it 
4s submitted that due process requires no less notice than does 
Rule 23(c). An opportunity to be heard by all persons bound by 
its terms was essential to sustain its validity. Faiiure to 
accord notice and an opportunity to be heard thereon invalidated 
the Order of Modification. 


IV. THE COURT BELOW DID NOT HAVE THE JUDICIAL POWER TO 
CREATE A BOARD OF MONITORS VESTED WITH BROAD UNDEFINED POWERS 
OF INVESTIGATION AND "HOUSECLEANING." 

Judicial power is "the power of the court to decide and 
pronounce a judgment and carry it into effect between persons 
and parties who bring a case before it for decision." Muskrat 
v. United States, 219 U.S. 346, 356, 31 S.Ct. 250 (1911). Pro- 
nouncements, policies, and programs of validly subsisting cor- 
porations or associations, their directors and officers, or 
their motives and desires do not give rise to a justiciable 
controversy save as they have fruition in action of a definite 
and conerete character constituting an actual or a threatened 
interference with the rights of persons complaining. Ashwander 
v. Tennessee Valley Authority, 297 U.S. 288, 324, 56 S.Ct. 466 
(1936). 

Because the internal affairs of labor unions do not 
normally give rise to justiciable controversies subject to the 
judicial power of the court, the judiciary has historically 


refused to interfere in the internal affairs of labor unions. 


Pish v. Huddell, 60 App. D.C. 263, 51 F.2d 319 (C.A. D.C., 1931); 


Courant v. International Photographers, 176 F.2d 1000 (C.A. 9, 
1949); Green v. Obergfell, 73 App. D.C. 298, 121 F.2d 46 (C.A. 
D.C., 1941). 

In Green v., Obergfell, supra, a case involving an internal 
dispute between two! unions over which had the authority to organ- 
ize certain workers, the court in noting an absence of basic 
jurisdiction (which, it stated, could not be supplied by the 
trial court's own determination that it had jurisdiction or 
the consent of the litigants), stated at page 55: 

“Each of the three major labor organizations which 
are parties to this controversy are voluntary, unincor- 
porated associations; the American Federation of Labor 


is the parent and the other two are affiliated units of 
that federation. It is a well recognized principle in 


the law of such voluntary associations that there 
shall be no judicial interference with intra-association 
affairs or determinations in the absence of special 

circumstances showing injustice or illegal action... 


In recognition of the time-tested principle that courts 


have powers to decide judicial controversies only, tne Court of 
Appeals for the Third Circuit, in Webster Eisenlohr v. Kalodner, 


145 F.2d 316 (C.A. 3, 1944), cert. denied 325 U.S. 867, 65 S.Ct. 


1404 (1945), a representative action brought by a preferred 
stockholder on behalf of all preferred stockholders alleging 


fraud and denying such stockholders exclusive voting rights on 


default of payment of dividends as provided in the certificate 


of incorporation, said: 
“Me fundamental proposition peas probably no one 
would dispute is that a court's power is judicial only, 
not administrative, nor investigative. A judgment may 
only properly be given for something Sy in the 
course of a litigation between the parties . 


"Masters are provided for in the Rules of Civil 
Procedure, Rule 53. This rule does not, in so many 


commission. Nor has that question, ap 
the subject of a great deal of litigat 
general statements supporting the view 
of reference cannot be more extensive 
gations and proofs of the parties and 
judicial authority to this effect. No 
been found the other way. 


words, place any iimitation on the “apps 


"On principle, however, the matte 


Rule 53 is explicit in its statement th 


to a master shall be the exception and 


of a master's 
rently, been 
on. There are 
_that an order 
than the alie- 
there is some 
authority has 


r seems clear. 
at 'A reference 
not the rule’ 


and that in actions to be tried without a jury ‘a ref- 
erence shall be made only upon a showing that some 


exceptional condi 
think, that a mas 
court in a case where the help is need 


tion requires it.! 


It is clear, we 
ter is appointed only to help the 


ed. His appoint- 


ment and activities are only for the purpose of assist- 


ing the court to get at the facts and 
correct result in a complicated piece 
pending before the court. The master 
arm of the court. 
activity than the court itself. If th 
limited in its judicial duties, to dec 
presented in the litigation before it, 
funetion can go no further than to aid 
discharge of its duties. 

* 


* & 


arrive ata 
of litigation 
operates as an 


Surely he has no wider scope of 


e court is 
iding the issues 
the master's 
in tne court's 


* | | ghe judicial power is limited to deciding 
controversies. That has been its function oistorically; 


a s s ection under the Constitution of the United 
States. No doubt a great deal goes on in the world which 


ovght not to go on. If courts had general investigatory 
owers, they might discover some of these t Ss an pos” 
Sibly rignt them. Whether they would do as watt in this 


respect as ofricers or bodies expressly set up for that 
purpose may be doubted, but until the concept of judicial 


power is widened to sonething quite different fron wpee 

St now is courts will better serve their public function 

ing themselves to the controversies resented vy 
the parties in the litigation. at pp. 3 empnasis 

Suppiied.y— 

Confined to the exercise of judicial powers only, the 
trial court was prohibited from using an examiner to conduct an 
investigation into the affairs of Webster Eisenlohr which had 
purchased the preferred stock upon which the complainant had 
tased his cause of action. See also Cademartori v. Marine 
Midland Trust Co. of N. Y., 18 F.R.D. 277 (S.D. N.Y¥., 1955). 

Judicial power of the court may not be validly delegated. 
Cademartori v. Marine Midland Trust Co., supra. Logically, 
investigatory powers beyond the inherent power of the court 
are hardly delegable inasmuch as it is manifestly impossible 
to confer as an act of judicial power a function which does not 
inhere in a judicial body. Webster Eisenlohr v. Kalodner, supra; 
Cademartori v. Marine Midland Trust Co., supra. Neither the 
Court nor any of its lawfully constituted delegates--i.e., the 
Monitors--have any power to interfere with the internal affairs 
of the International union or its constituent bodies inasmuch 
as such powers do not inhere in the judiciary. Logically, then, 
the court below had no power or authority to undertake on its 
own nook a "general housecleaning" of the International union, 
including but not limited to suspensions or expulsions of local 
or International officers on grounds of alleged criminality, as 
directed by the Court's Order of Construction and Modification 


in approving Monitors! Orders of Recommendation Nos. 12, 16, 17; 


and 19. Such orders relate to facts, circumstances, and 


decisions which are solely and exclusively within the province 
of the International itself and its constituent bodies and may 
not be regulated under the guise of judicial power so long as 
the acts and actions of the International and its constituent 
bodies and its officers are not contrary to any applicable law 
or laws of the land or the International constitution. Further- 
more, it is to be remembered that the matters contained within 
the Orders of Recommendation referred to go far beyond the 

scope of the relief prayed for by the original and amended 
complaint and go far beyond any powers which the appellants 


as officers of the International Brotherhood of Teamsters 


could constitutionally confer by approving the Consent Order. 


For all the foregoing reasons, the Order of Construction 


| 
and Modification of the Consent Order entered by the court 


below on February 9, 1959 should be reversed. 
| 
Respectfully submitted, 


JOSEPH M. WILLIAMSON 
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Urbana, Illinois 
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This is a related appeal to that in No, 14,983. John 
Cunningham, who was one of the plaintiffs below and is, 
therefore, an appellee in No. 14,983, has seen fit to appeal 
herein from the order of the District Court! of February 9, 1959, 


seeking the same relief as is sought by the appellants in 


No. 14,983, namely, a reversal of the said order of the 
District Court. In his brief herein, Mr. Cunningham designates 
the defendants below as "appellees", but calls them "appellants". 
To avoid confusion, we shall refer to the defendants below in 
this brief as "defendants" and to Mr. Cunningham by his name. 

To the extent that Mr. Cunningham, as indicated by the 
conclusion of his brief, seeks reversal of the order of 
February 9, 1959, defendants agree with him. But he also 


Sone 


argues in his brief, even if he does not request it by way of 
conclusion, that the consent order which was construed and 
modified by the order under attack should itself be held 
“null, void ab initio, and of no force or effect." With the 
latter contention, defendants cannot agree. They undertake, 
therefore, to answer it herein. 


A short and dispositive answer to Mr. Cunningham's 


contention, which is based on a reading of Rule 23 (c), F.R. 


Civ.P., as making the consent order a nullity because of 
failure to give prior notice to members of the plaintiff 
class, is that Mr. Cunningham has no standing to make it. He 
was, as has been noted, one of the parties representing the 
plaintiff class. As such, he was before the District Court 
when the consent order was adopted and entered and agreed to 
such adoption and entry. If notice was required to be given to 
members of the represented class prior to entry of the order, 
it was certainly not required to be given to the representing 
parties who were in court and had actual knowledge of it. Mr. 
Cunningham cannot claim any prejudice to himself from any 
failure to give a formal notice to others of that which he 
himself mew through actual participation. 

Since the attack upon the consent order which Mr. 
Cunningham presses in this appeal is also sought to be made by 
would-be intervenors in No. 14,983, we shall show herein that, 
the consent order is valid even if attacked by members of the 
represented class rather than by a representing party who had 
actual notice of it. 

As a background for discussion of the effect of Rule 23 (c), 
FP.R.Civ.P., we think the Court should consider the consequences 
of vacating the consent order of January 31, 1958. The order, 
as we have shown in our brief in No. 14,983, represented the 


isn 


best efforts of counsel on both sides to produce a mutually 
Satisfactory solution to a problem of great complexity. So 

far as the efficient administration of the courts is concerned, 

& matter which mst necessarily loom large in this Court's 
consideration, the order had the double virtues of (1) dispensing 
with the necessity of going on with a trial in which the 
presentation of the Plaintiffs' case alone had already taken 
twenty-two days and (2) avoiding the necessity of judicial 
involvement in the details of the internal affairs of a great 
trade union. 

In the period of more than a year during which the Union 
has been operating under the consent order, as we have further 
shown in our brief in No. 14,983, great and significant 
strides have been made toward assuring that any new convention 
of the Union would be a true reflection of the members! 
interests and desires, if indeed any question existed that the 
last convention was not such a true reflection. Moreover, there 
is every reason to expect and no reason to doubt that, if this 
Court reverses the order of February 9, 1959, and reinstates 
the consent order to its original character as an instrument 
for cooperative examination of specified areas of Union affairs, 


further great strides can speedily be made and a new convention 


held without substantial delay. For example, the Union's 
program of restoring tmrsteed locals to autonomy, interrupted 
by the Monitors, can undoubtedly be quickly completed to the 
satisfaction of all concerned. The defendants feel absolutely 
assured that the regularity and propriety of the new convention 
will be immune to any successful attack by the plaintiffs 
below or by any other member of the Union.) That assurance is 
felt, moreover, notwithstanding the fact that the Monitors, 

one of whom is plaintiffs" counsel, have for more than a year, 
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had free access to information about every conceivable aspect 
of the Union's operations. 

If the consent order were now to be vacated, the trial, 
which has already taken twenty-two days and the issues in which 
have largely grown stale by reason of the progress made under 
the consent order, would have to be resumed. How long it would 


take to present defendants' case is very difficult to estimate, 


but, in view of the multiplicity of charges and aspersions 


contained in the complaint and the shot-gun nature of the 
evidence the plaintiffs were permitted to introduce, it can 
safely be said that defendants' evidence would take far more 
than twenty-two days. 

And what would be the consequence if the defendants lost 
after weeks of trial? The 1957 convention would be held to 
have been illegal and a new convention would be ordered. But 
since a new convention can sooner be held without completing 
the trial than by completing it, to vacate the consent order 
and resume the trial would seem to be a course serving no 
purpose at all. The only advantage to the plaintiffs from 
such a course could be said to be that the court might establish 
a preconvention receivership or mastership, as requested by 
the complaint, to see to the establishment of fair election 
procedures, But a proper completion of the Monitorship under 
the terms of the consent order will assure.a speedier 
accomplishment of that result as well. Furthermore, since the 
necessity for such a receivership or mastership must be 
determined in the light of present circumstances, not those 
that existed when the complaint was filed, and since very 
substantial progress has been made in the past fourteen months 
under the consent order, it is extremely unlikely that these 
extraordinary equitable remedies would be found justified. 
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Another consequence of vacating the consent order might 
be to cast in question the authority of the Union's officers 
and General Executive Board to occupy their! offices, the 
ultimate issue which was settled by the consent order. 
Preparatory to adoption of the compromise, the District Court, 
on January 23, 1958, had entered an order dissolving the 
preliminary injunction of October 23, 1957,| which had prohibited 
the installation in office of the persons elected at the 
1957 convention. J.A. 56. If the order of January 23, 1958, 
were dissolved along with the consent order, the Union would 
be left without any central authority. Would the District 
Court then reach back and reinstate Dave Beck? If not, would 
the court itself take the unprecedented step of undertaking to 
govern the ramified affairs of a Union of 1,600,000 members? 

It seems to us, in view of the foregoing, that vacating 
the consent order would be an act of pure mischief, helping 


none of the parties, hurting all, and appealing to neither 


reason nor equity. What is it, then, that Mr. Cunningham or 
the intervenors in No. 14,983 think should impel the Court to 
such a senseless course? ‘The sum and substance of their 
position is that the suit was a true class suit and that Rule 
23 (c), F.R.Civ.P., must be given an inflexible construction 
whereby a consent order entered in such a suit without prior 
notice to the members of the class is necessarily a nullity, 
despite subsequent notice to all members and ample opportunity 
for timely remonstration. | 

The plaintiffs describe the suit in paragraph 19 of the 
complaint as a class suit under subdivisions 2 and 3 of Rule 
23 (a), rather than subdivision 1. J.A. 3. If that 
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designation is correct,l/ Rule 23 (c) imposes no requirement of 
notice to the members of the class prior to entry of the 
consent order. 

The District Court, when the Rule 23(c) issue was raised 
by the Monitors, held the rule inapplicable because the 
consent order did not constitute a "final settlement of any 
essential issue." J.A. 175. 

If, notwithstanding the view of the plaintiffs as to the 
nature of their suit and the view of the District Court as to 
the nature of the consent order, Rule 23 (c)*s notice require- 
ment was applicable! here, the question before this Court is 
whether the rule must be given the inflexible construction 
advanced by Mr. Cunningham and the intervenors or, on the other 
hand, may and should be read as elastic enough to accomplish 
equity as the circumstances of each case require. 

In the instant case, notice of the compromise was not 
given to the 1,600,000 members of the Union in advance of the 
entry of the consent order on January 31, 1958. Notice was 
thereafter given, however, by publication in the next issue 
of the Union's magazine, circulated to the membership about 
the first week of March, 1958, of a statement by the Board of 
Monitors dated February 19, 1958. Defendant's Exh. No. 20, 
at 53-56. In the interim, little more was undertaken than 
preliminary discussions among the Monitors and between the 
Board of Monitors and the Union looking toward the establishment 
of the administrative machinery for effectuation of the consent 
order. All the members of the Union had notice of the 
compromise in ample time to intervene in the District Court to 


1/ But see System Federation No. 91 v. Reed, 180 F.2d 991, 996- 
98 (6th Cir. = 
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oppose it before there had been any substantial commitment of 
the rights or the funds of the Union or its members. No 
member of the Union, however, either intervened for that purpose 
or even informally demurred to the compromise. Not until 
January, 1959, after the District Court had rendered its 
Memorandum Opinion construing the consent order as giving the 
Monitors mandatory authority, did Mr. Cunnirigham or the 
intervenors undertake to challenge the entry of the consent 
order, 
It is the defendants! thesis that Rule 23 (c), if 
applicable, should be construed to leave it within sound 
judicial discretion to validate a consent order, notice of 
which was given to members of the class after rather than 
pefore entry of the order, where it appears i'that (1) prior 
notice might unduly have delayed matters, to the substantial 
prejudice of the interests of all parties, and (2) the post- 
entry notice provided ample opportunity, if diligently pursued, 
for any dissident member of the class to protect any asserted 
right. The policy of the rule is satisfied if, as here, (1) 
the compromise device is so complex as to require considerable 
time for planning and preparation and it is imperative that the 
control and administration of the Union be regularized and the 
constitutional rights of the members be protected as speedily 
as possible, and (2) the members of the class, before completion 
of the planning and preparation stage, albeit not before entry 


of the order, receive notice of the compromise and have an 


opportunity to raise any objections they may have. Justice 
does not require, in such a case, that the order be treated 

as a nullity simply because the notice is given after rather 
than before entry of the order. It 1s altogether consonant 
with justice and with the policy of the rule to hold the order 
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valida in such a case if dissident members, having received 
notice, disregard their obligation to file their objections 
without unreasonable delay. Neither justice nor the policy 

of the rule permits a member of the class who has received 
post-entry notice to accept the compromise by silence and then, 
many months later, seek to renounce it. 

Ordinarily, of course, a court will not validate an 
order entered without prior notice, for it is the rare case 
that presents the combination of factors justifying validation 
of an order so entered: (1) that the process of giving notice 
4s unusually time-consuming; (2) that, by the nature of the 
compromise, there is a need for immediate commencement of 
planning and preparation to effectuate the compromise; and (3) 
that no prejudice to any member of the class has resulted from 
the giving of notice after rather than before entry of the 
order. We submit, however, that the rare case is often also 
the important case,’ so that the rule should be construed, if 
possible, to permit such cases to be dealt with without 
offending justice and equity. 

Rule 23 (c), we submit, can and should be so construed. 

In the first place, we are aware of no holding by any 
court that the rule requires an order entered without prior 
notice to be treated as a nullity. The question seems never 
to have been raised, so that the instant case is, in that 
respect, a case of first impression. 

Mr. Cunningham and the intervenors point out that the rule 
requires "notice of the proposed dismissal or compromise" to 
be given. Even if the word "proposed" be held to modify 
“compromise” as well as "dismissal", it does not follow, that, 
4f the order embodying the compromise is entered before the 


notice is given, the order is "null, void ab initio, and of no 


force and effect." 
The parties attacking the consent order fail to distinguish 
between errors going to the jurisdiction of| the court or to 
due process and those which merely constitute irregularities. 
The former have traditionally been held to make a judgment 
absolutely void, so that it may be collaterally attacked at 
any time; the latter make the judgment only voidable, so as to 
be assailable only directly and only if the party aggrieved 
proceeds without undue delay. Christianson v. King County, 
239 U.S. 356 (1915); Simmons v. Saul, 138 U.S. 439 (1891); 
Parker Bros. v. Fagan, 68 F. 2d. 616 (5th Cir.), cert. denied, 
292 U.S. 638 (1934); Freeman, Judgments §§ 321, 322, 337, 339 
(5th ed. 1925); Note, 59 Yale L.J. 345 (1950). As Freeman 
says at § 322, p.645: 
"The law provides adequate remedies for obtain- 
ing direct relief from erroneous or irregular 
[i.e. voidable] decisions. It is not the policy 
of the law to permit a party to such judgments 
to stand idly by without availing himself of 
the opportunity given him to repair the mistakes 
and missteps of a court acting within its juris- 
diction although in an erroneous manner and to 
reserve his objections for litigation in a collateral 
proceeding." | 


As the Yale Law Journal puts it, to attack a voidable 


judgment, "the aggrieved party must either have prosecuted 


his claim promptly or have thoroughly justified his delay." 
59 Yale L. J. at 345. 
The alleged violation of Rule 23(c) relied upon by Mr. 


Cunningham and the intervenors does not amount to a denial 
of due process. As Mr. Justice Brandeis wrote for the 
Supreme Court in American Surety Co. v. Baldwin, 287 U.S. 
156, 158 (1932): 
"Due process requires that there be a reasonable 


opportunity to present every available defense; 
but it need not be before the entry of judgment.” 
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The District Court's jurisdiction over the subject-matter 
of the suit has never been challenged. 

Nor can it be seriously contended that the District Court 
lacked jurisdiction over the persons involved. 

The court clearly had jurisdiction over the entire class 
represented in the action, for, if the action was a true 
class suit, as Mr. Cunningham and the intervenors must say it 


was in order to invoke the notice requirement of Rule 23 (c), 


a decree of the court would bind the entire class;2/ and this 


would be so even if the court, without notice to the members 
of the class, entered an involuntary dismissal of the suit. 
Hutchinson v. Fidelity Ins. Asstn., 106 F.2d 431 (4th Cir, 
1939). 

The consent order entered by the District Court on 
January 31, 1958, assuming it was erroneously entered, was, 
therefore, no more "void" than an order which is against the 
weight of the evidence or one which is in improper form or one 
where the person affected is an incompetent. 

In the latter, connection, the Court of Appeals for the 
Tenth Circuit said in Fernow v. Grubser, 136 F.2d 971, 973 
(1943): 

"The mere incompetency of a person does not prevent 

a court from acquiring jurisdiction of his person or 

authority to adjudicate his property rights. In Okla- 

homa, a judgment against an incompetent person not 
represented by a guardian is not void, but voidable. 

Blair v. Blair, 1h Okl. 128, 254 p. 38." 

Similarly, in this jurisdiction, the late Judge Laws said in 
In re Edward B. McLean, 67 W.L.R. 251, 256 (1939), affirmed, 
71 App.D.C. 107, 107 F.2d 665 (1939), a case involving a six- 


year old committeeship over an incompetent: 


2/ Supra note 1. 
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"The fact that notice in the Seale was not given 
MacLean would not render the proceedings void. Such 
failure was merely an irregularity ch would render 
the appointment voidable and after the notice which now 
has been given McLean [six years later] it is possible 
for this court to ratify and continue 438 washington Ua 
Coleman Ve Schwartz, 50 App.D.C. 111, las on Law 
Rep. 790." 

The instant case is not unlike the case of entry of a 
default judgment without the prior notice required by Rule 
55 (b) (2), F.R. Civ. P. Where such an error occurs, it is 
merely "a procedural error in disregarding the rule" and, 
if not attacked by a timely appeal from the judgment, is 
immune to later collateral attack. United) States v. Watkins, 
159 F.2d 675, 677 (2nd Cir. 1947); see also Note, 59 Yale L.J. 
345 at 347 n. 14. 
Thus the allegedly erroneous consent order here, if not 
moved against in time, become absolute and | unassailable. 
Parker Bros. v. Fagan, 68 F.2d at 617-18. 
How much time any dissident member of the class in the 
instant case could reasonably have been allowed is a question 


that need not be determined, It is enough) to say here, as we 


have shown, that, having received notice of the consent order 


in March, 1958, in ample time to object before completion of 


the planning and preparatory stages of its implementation and 
before the accrual of substantial expenses, having refrained 
from making any objection until January of)|the next year when 
the Monitorship had almost run its course as defined in the 
consent order, and having apparently acceded to the consent 
order as originally entered, discovering their objection only 
after the District Court had decided to alter the nature of 

the order, the dissident members of the class are guilty of in- 
excusable laches. The consent order, therefore, if originally 
voidable for lateness of notice, has become, as to those members, 
absolute and unassailable. 


